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IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATu 
SUPREME COURTS. 


ALIENATION, 


$158. Frre.—Foreclosure of Mortgage in Case qf Loss Paya- 
ble to Mortgagee.—A policy of insurance contained a condition 
that it should be void “if the property be sold or transferred, or 
any change take place in title or possession, whether by legal 
process or judicial decree, or voluntary transfer or conveyance.” 
It was endorsed “ Loss, if any, payable to L. Thompson, mort- 
gagee.” The mortgagee foreclosed the mortgage and bought the 
property in at sheriff's sale on November 3, 1873, and on Novem- 
ber 15, 1873, the sheriff executed a deed to him therefor ; on De- 
cember 7, 1873, the property was destroyed by fire. Held, that 
the policy was avoided by the sale. 


Hagaman vs, Allemania F. Ins. Co. 
Rep'd Jour’l, p. 838,! 
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APPLICATION. 


§159. Fire.—Power of Soliciting Agent.—Acceptance Neces- 
sary to Complete a Contract.—A general insurance agent, with 
authority to solicit and receive applications for insurance, has no 
power to accept such applications and bind his principal by stat- 
ing to the applicant that the risk attached at a certain moment. 
To convert a proposition by one party to another into a contract, 
it is not sufficient to show strong probability that it was or would 
have been accepted, under certain circumstances; acceptance, 
actual, final and irrevocable, must be proved. 

May on Insurance, sec. 128, 414, 15, 16; Id., section 43, p. 41 ; Wood 
ou Fire Insurance, sec. 4, p. 10; Franklin Fire Ins. Co. vs. Colt., 20 Wall., 
371; Evans vs. Home Ius. Co., 4 Otto, 621 ; Baptist church vs. Brooklyn 
Co,, 28 N. Y., 163; May on Insurance, pp. 41, 42,52; McDonough ys, 
Winchester, 1 La., 190. 

Slocklon vs. Firemen’s Ins. Co. 

Rep’d Jour’l, p. 834. 


BENEVOLENT SOCIETY. 


$160. Lirz.—elations of Members to.-—A mutual beneficial 
society is not governed by the same rules as to the liability of its 
members to third persons as a trading partnership, but rather by 
those applicable to a club, and the authority of its officers and 
committees depends on its constitution and rules. Where a con- 
tract is made in the name of a masonic lodge and under its seal, 
with reference to a matter not contemplated by its constitution, 
those members who so far assent to or ratify the contract are 
bound and no others. In such case the seal will be regarded as 
the seal of those members so signing, assenting, or ratifying, and 
not as the seal of the lodge. A recovery against a masonic lodge 
by its name and without naming any of its members will not be 
a bar to a subsequent action against a member who was not served 
and did not appear. 

Lloyd vs. Loring, 6 Ves., 773 ; Babb vs. Reed, 5 Rawle, 151 ; Flemyng vs. 
Hector, 2M. & W., 172; Ricketts vs. Bennett, 4 C. B., 676 ; Schmertz vs. 
Shreeve, 12 P. F. S., 457 ; Dingman vs. Amsinck, 27 P. F. S., 114. 

Ash vs. Guie. 


Rep’d Journ’, p. 807. Pa. 8.C. 
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MEDICAL EXAMINER. 


$161. Lire.—Jmpeachment of Evidence.—After introducing in 
evidence without any qualification the certificate of the medical 
examiner, defendant should not be permitted to impeach its in- 
tegrity or assail the correctness of its statements. 

Bliss on Insurance, 263 ; 17 Iowa, 176. 

A strong prima facie case made out by plaintiff cannot be de- 
feated by conflicting evidence. 

96 U. S., 242; 97 Mass., 148 ; 23 Conn., 244 ; Bliss on Life Ins., sec. 261- 

$6 

Mailin vs. N. E. Mut. Life Ins. Co. 

Rep’d Jour'l, p. 821. 


MORTGAGEE. 


$162. Fire.—Insurance by, on Default of Mortgagor not Other 
Insurance, When.—The policy insured D., the owner, loss payable 
to his mortgagee. The policy was procured by the mortgagee and 
charged against the mortgagor upon the failure of the latter to 
insure without any notification or request to the mortgagor to 
fulfil his agreement and without his knowledge until after the 
loss. Held, that this was not an insurance of the mortgagor’s in- 
terest, and therefore not other insurance procured by him. The 
mortgagor was not in default in the absence of notice from the 
mortgagee, and the insurance was that of the latter. 

Titus vs. Glens Falls Ins. Co., 81 N. Y., 210. 


Another condition stipulated that in case of other insurance on 
the property it should be liable only for a proportionate amount. 
Held, that a policy procured by the mortgagor on his interest was 
other insurance within the policy. 


Doran vs. Franklin F. Ins. Co. 
Rep’d Jour’), p. 842. 


PAROL CONTRACT. 


$163. Fire.—What is not.—Agent of Insured or of the Com- 
pany.—M., the agent of several companies, was accustomed to 
procure policies for the plaintiff and hand them to him when op- 
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portunity offered, plaintiff leaving the choice of the company to 
M. When the policy on the property in question was nearly ex- 
pired, a conversation took place between them regarding the re- 
uewal of the insurance in which plaintiff urged M. to keep him 
insured in good companies, and told him he relied on him to do 
so on the best terms he could secure, and was afterward told by 
M. that he had put a policy on it, but made no further inquiries 
about it or the terms. The loss occurred after the expiration of 
this policy. Held, that there was no contract with the company 
for its renewal, there was no specific agreement with M. regard- 
ing any particular company or the terms of any contract, he 
dealt with M. simply as his own agent, and not as the agent of 
any company. 

Sargent vs. Nat. F. Ins. Co. 

Rep’d Jour’l, p. 852. 


PLEADING. 


$164. Fire.—ZJnsurable Interest— Where it was set forth in 
the complaint that the insurance was on the property of appellee 
specified as “ his house,” etc. Held, that this was sufficient aver- 
ment of interest at the commencement of the risk. 

Rising Sun Ins. Co. vs. Slaughter, 20 Ind., 520. 

But the complaint should allege that the assured had an in- 
surable interest at the time of the loss. 

Aurora Fire Ins. Co. vs. Johnson, 46 Ind., 315; 2 Greenleaf on Co-sec- 
tion, 404, note 1; Archibolds N. P., vol. 2, p. 278. 

It must be proved that the assured had an interest at the time 
of the loss. 

Lynch vs. Dalzell, 3 Bro. P. C., 497. 

A defective averment may sometime be cured by verdict, but 
not where the objection has been taken by demurrer, and no 
statement at all, unless the omitted matter be fairly inferrable 
from the facts alleged and proved. 

Howorth vs. Searce, 29 Ind., 278 ; Furdue vs. Stevenson, 54 Ind., 161 ; 
Westfall vs. Stark, 24 Ind., 377; Alford vs. Baker, 53 Ind., 279 ; Skinner 
vs. Browenburg, 18 Ind., 863; Jander vs. State, ex. rel, 50 Ind., 539; 
Donally vs. Hardy, 57 Ind., 393; Shaw +s. Merchants National Bank, 60 
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Ind., 83; Galvin vs. Wollen, 66 Ind., 464; Parker vs. Clayton, 72 Ind., 
307 ; Gould’s Plg. ch., 10, 3 22. 


Home Ins. Co. vs, Duke. 
* Rep’d Jour'l, p. 857. Inv. 8. C. 


POLICY. 


8165. Lire—Title to Proceeds—Child may Include Chil- 
dren by Adoption.—The policy was payable to their children or 
to their guardian, if under age. Held, that it may include chil- 
dren by adoption if the facts indicate that such was the inten- 
tion. Where the only child was of this kind and had been adopt- 
edat date of policy, and treated in all respects as the child of 
insured, he was entitled to the benefit. 

Gould vs. Emerson, 99 Mass., 154 ; Burroughs vs. State Asse. Co., 97 
Mass., 359. 

Where the contract was with the wife, her administrators, etc., 
but in case of her previous death, payment was to be made to 
the child or its guardian, her administrator cannot sue. 

Knickerbocker Life Ins. Co. vs. Weitz, 99 Mass., 157 ; Cragin vs. Cragin, 
66 Me., 517 ; Mellen vs. Whipple, 1 Gray, 317. 


Martin vs. Aitna Life Ins. Co. 
Rep’d Jour’l, p. 848. 


PROOFS OF LOSS. 


$166. Fime.—Sufjciency of.—The statement of the property 
destroyed must be sworn to by the owner, if so required by the 
by-laws of the company. When a married woman is the owner 
of the property insured, it is not sufficient that the statement is 
sworn to by her husband. The insurance company did not waive 
the defects in the statement by proceeding to a determination of 
the plaintiffs’ claim, it not appearing on what ground the claim 
was rejected. 


Spooner vs. Vermont Mut.*F. Ins. Co. 
Rep'd Jour’. p. 737. 


TITLE. 


§167. Fire.—Contract of Purchase——The policy insured L. 
on her furniture, loss payable to S. as interest might appear. The 
policy provided that it should be void if the interest of insured 
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whether as owner, trustee, etc., be not truly stated. Her agent 
represented to the company that the furniture was hers. She 
was simply in possession under a contract to purchase from L,, 
with a stipulation that the title should not pass until payment 
was complete. Only part had been paid. Held, that there was 
a misrepresentation of title which worked a forfeiture. 

Mers vs. Franklin Ins. Co., 68 Mo., 127. 

Held, that the condition making the loss payable to L. did not 
cure the defect. 


Lasher vs. St. Joseph F. & M. Ins. Co. 
Rep’d Jour’l, p. 845. 


VACANT. 


$163. Fme— Temporary Absence.—A policy of fire insurance 
contained the following condition: “This policy will not cover 
unoccupied buildings (unless insured as such), and if the premises 
insured shall be vacated without the consent of this company en- 
dorsed hereon, * * * this policy shall cease and determine.” 


Held, that the temporary absence of the insured from the pre- 
mises, leaving them for the time unoccupied, was not a breach of 
’ the conditions of the policy. 


Franklin F. Ins. Co. vs. Kepler. 
Rep’d Jour’l, p. 784. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STALES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas of Chester County. 


ASH 


US. 
‘ 


cure) 


A mutual beneficial society is not governed by the same rules as to the liability 
of its members to third persons as atrading partnership, but rather by those 
applicable to a club, and the authority of its officers and committees de- 
pends on its constitution and rules. i 

Where a contract is made in the name of a masonic lodge and under its seal, 
with reference to a matter not contemplated by its constitution, those mem- 
bers who so far assent to or ratify the contract are bound and no others. 

In such case the seal will be regarded as the seal of those members so signing, 
assenting, or ratifying, and not as the seal of the lodge. 

A recovery against a masonic lodge by its name and without naming any of its 
members will not be a bar to a subsequent action against a member who 
was not served and did not appear. 


Action against Ash and one hundred and nine others described in 
the writ as ‘lately trading as Williamson Lodge No. 309, A. F. M. 


* Decision rendered May 2, 1881. From Ohio Law Journal. 
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The writ was an assumpit, and the narr. contained a count in debt 
on a sealed instrument with the common counts in debt. Pleas non 
assumpit, the statute of limitations, and a plea by one of the defend- 
ants of a former recovery. The action was brought on a certificate 
of indebtedness in the following form, under the seal and signed by 
the officers of Williamson Lodge: “This is to certifiy that William- 
son Lodge, No. 309. A. F. M. * * * * acknowledges itself indebted 
to Wm. H. Guie in the sum of $100, payable in two years from 
November 11, 1870, with lawful interest for the same, payable 
annually.” The certificate was issued to obtain money to complete 
a masonic temple. Pending the suit several of the defendants died ; 
at the trial their death was suggested, and the jury was sworn as to 
the survivors alone, the defendants objecting. The equitable and 
legal plaintiffs and two of the defendants were permitted to testifv 
under objection. It appeared that Guie had previously brought suit 
against the Williamson Lodge, without naming any of the members 
individually, and had obtained judgment. Verdict and judgment 
for plaintiff. The defendants took this writ. 






Trunkey, J. 
In delivering the opinion of the court, said : One of the defendants 
called by plaintiffs testified—‘“ the purposes of our lodge are chazi- 
table, benevolent, and social.” A partnership has been defined to be 
a “combination by two or more persons of capital, or labor, or skill, 
for the purpose of business for their common benefit.” It would 
seem that there must be a community of interest for business pur- 
poses. Hence voluntary associations or clubs, for social and chari- 
table purposes and the like, are not proper partnerships, nor have 
their members the powers and responsibilities of partners. Parsons 
on Partnership, 6, 36, 42. 

A benevolent and social society has rarely ever been considered a 
partnership. In Lloyd vs. Loring, 6 Ves. 773, the point was not 
made ; but Lord Eldon thought the bill would lie on the ground of 
joint ownership of the personal property in the members of a masonic 
lodge ; there was no intimation that they were partners. Where a 
society of odd fellows erected a building which was afterwards sold 
at sheriff’s sale in satisfaction of mechanic’s lien, in the distribution 
of the proceeds it was said that, as respected third persons, the mem- 
bers were partners, and that lien creditors who were not members 
were entitled to performance as against the liens of members. Babb 
vs. Reed, 5 Rawle, 151. Had the members been called joint tenants 
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of the real estate the same principle would have applied. In Flem- 
yng vs. Hector, 2M. & W. 172, Lord Abinger held that a club and its 
committee must stand onthe ground of principal and agent, and 
that the authority of the committee depends on the constitution of 
the club, which is to be found in its own rules. A mutual beneficial 
society partakes more of the character of a club than of a trading 
association. Every partner is agent for the partnership, and as con- 
cerns himself he is a principal, and he may bind the others by con- 
tract though it be against an agreement between himself and his 
partner. A joint tenant has not the same power by virtue of the re- 
lation to bind his co-tenant. Thus one of several co-adventures in a 
mine has not, as such, any authority to pledge the credit of the gen- 
eral body for money borrowed for the purposes of the concerns. 
Ricketts vs. Bennett, 4 C. B., 676; 4 M., G. & S., 686. 

Here there is no evidence to warrant an inference, that when a 
person joined the lodge he bound himself as a partner in the busi- 
ness of purchasing real estate and erecting buildings, or as a partner 
so that other members could borrow money on his credit. The proof 
fails to show that the officers, or a committee, or any number of 
members had a right to contract debts for the building of a temple 
which would be valid against every member from the mere fact that 
he was a member of the lodge. But those who engaged in the en- 
terprise are liable for the debts they contracted, and all are included 
in such liability who assented to the undertaking or subsequently 
ratified it. We are of opinion that it was error to rule that all the 
members were liable as partners in their relation to third persons in 
the same manner as individuals associated for the purpose of carrying 
on a trade. 

This unincorporated association had a seal which the officers were 
authorized to use for certain purposes. Some of those who engaged 
in the business of borrowing money directed it to be affixed to the 
certificate of indebtedness. All who did, adopted it as their seal for 
the specific purpose. It was not the seal of a corporation nor intended 
as such. The party borrowed the money in the name of the lodge, 
and gave the certificate in the same name, and adopted a common 
seal. They cannot repudiate it, in good faith to the lender. He 
loaned the money on a sealed instrument. Those who advised affix- 
ing the seal should be held the same as their officers who signed the 
certificate. Were the members partners, without evidence of agree- 
ment between them that the seal should be affixed to contracts, those 
uot assenting to its use in that way would not be bound by a sealed 
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instrument, though giving for a debt for which all were liable. 
Schmertz vs. Shreeve, 12 P. F. S., 457. The learned judge was right 
in ruling that the certificate was a sealed instrument, but not, under 
the evidence, in holding that it was authorized by all the members, 

Elston pleaded a former recovery against “the Williamson Lodge, 
No. 309, A. F. M.” The court properly remarked that if judgment 
had been recovered in that suit against any of these defendants it 
would not have precluded recovery in a subsequent action against 
those not joined. That was not a recovery against any person, natural 
‘or artificial. The writ was not served on Elston, nor did he appear. 
It is not to the purpose to speak of the result, had property, held in 
the name of the lodge, been sued in satisfaction of the judgment. The 
plaintiff has received nothing, and Elston was not a party in that 
proceeding. The Act of May 25,1878 (P. L. 153), provides that in 
all civil proceedings by or against surviving partners no interest or 
policy of law shall exclude any party to the record from testifying to 
matters having occurred between the surviving party and the adverse 
party on the record. Those jointly concerned in a transaction are 
partners in the popular sense of the word, and considering the obvi- 
ous intendment of the statute, it should apply in case of a surviving 
witness in the popular as well as the technical sense. Therefore Guie 
was a competent witness to prove what occurred between himself and 
the defendants. 

It was clearly ocmpetent for the plaintiff to call Wells and Doan. 
Any party in any civil action may compel any adverse party to testify 
in his behalf in the same manner and subject to the same rules as 
other witnesses. Act March 27, 1865, P. L. 38. This statute is not 
affected by the Act of 1869. Wells and Doan were not called to prove 
the liability of any deceased member of the lodge, and no objection 
was made on that ground.’ It was immaterial to the plaintiff in this 
trial whether the deceased members were liable. He has a right to 
prove everything he can by the adverse party which will establish 
his case. The adverse party is called against his interest, and the 
statute places him in a different position from a party proposing to 
testify in his own behalf. 

The Act of March 22, 1861, (P. L. 186), provides that in no case on 
any joint obligation shall a plea be entertained on the part of any 
heir or personal representative that one of the joint debtors has de- 
ceased since the commencement of the action, but the same shall be 
proceeded in against the estate of said decedent as though the suit 
had been‘commenced against the decedent alone. Literally and strictly 
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upon the death of a party to the record, jointly sued with others, 
the further progress of the action against his estate is the same as if 
he had been sued separately. A liberal construction of the statute 
permits the plaintiff to bring in the executor or administrator, and 
proceed against him and the survivor at the same time to judgment. 
Dingman vs. Amsinck, 27 P. F.S., 114. But it does not follow that he 
is compelled to do this, or that the representatives of the decedent 
may come in and have trial with the survivors against the plaintiff's 
consent ; much less can the survivors claim delay till the representa- 
tives be substituted. There was no error in directing the jury to be 
sworn as to the survivors. 

It is difficult to conceive of a meritorious defense by those who 
actually got the money, some of whom signed the certificate and 
others actually participated in the giving of it. Thev have a legal 
right to refuse payment until judgment be recovered according to 
law. But they cannot complain if the plaintiff fails to include every 
one in the action who is liable, or fails to discover proof against every 
one included. In the nature of the case it is difficult for the plaintiff 
to determine in advance the precise individuals who are liabie, 
though he be sure of some of them, and the court below has not 
been and will not likely be slow to allow necessary amendments 
authorized by the statutes. 

Judgment reversed and venire de novo awarded. 
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SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Monroe County. 


COPP 


vs. 


GERMAN-AMERICAN INS. co.) 


It was stated upon the form of application for insurance, and provided in the 
policy, that such application was a part of the contract, and a warranty on 
the part of the insured ; and by such application he agreed to use only lard 
and sperm oil for lubricating in the mill insured, and also stated that there 
was a forcing pump on the premises, designed expressly for extinguishing 
fires, and agreed to have it at all times in condition for use, with a proper 
supply of good hose on hand. 

Held, that these were promissory warranties, in the nature of conditions subse- 

quent. 

While a trifling departure from the letter of such a condition, a merely techni- 
cal breach, or (probably) an accidental or involuntary failure to perform the 
condition, not sanctioned by or known to the insured, and which did not in- 
crease the risk, would not be held to defeat the policy, yet any substantial 
breach would defeat: it. 

If the insured in this case, in the usual course of business, ordered lard and 
sperm oil for lubricating purposes, and believed that they obtained and 
were using such oil, and if the oil used contained lard and sperm oil, and, 
though compounded with a product of petroleum, was as good and safe as 
lard and sperm oil, there was no substantial breach of the condition con- 
cerning lubricators; and, upon the evidence in the case, (for which see the 
opinion,) the questions of fact should have been submitted to the jury. 

Whether the court should ever assume a fact as proved, and take it from the 
jury, where the proof consists mainly of the testimony of experts, quere. 


Action upon a policy of insurance against fire on a mill and ma- 
chinery in Prescott. The policy was issued by the defendant com- 
pany to Redman, Cross & Co. Loss (if any) was made payable to 
the plaintiff as his interest should appear. The insurance was for 





* Opinion filed February 8, 1881. From Northwestern Reporter. 
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one year from December 2, 1875, and the insured property was total- 
ly destroyed by fire September 20, 1876. The interest of the plain- 
tiff in the property exceeds the sums for which it was so insured. 
The policy is accompanied by an application of Redman, Cross & 
Co. for the insurance, which contains about 70 printed questions, and 
the answer of the applicants thereto, relating to the location, deserip- 
tion, and modes of use of the insured property. At the head of these 
questions we find the following : “This application to be filled up 
and signed by the applicant, and the same to be considered as his 
description of the premises, and forming a part of the contract of 
insurance and a warranty on his part.” In the first paragraph of 
the policy, after a general description of the insured property anda 
statement of the sums for which it is insured, are these words: 
“Special reference being had to application and survey, which is 
hereby made a part of this policy, and a warranty on the part of the 
assured.” The policy also contains the following stipulations: “If 
an application, survey, plan or description of the property herein in- 
sured is referred to in this policy, such application, survey, plan, or 
description shall be considered a part of this contract, and a warranty 
by the assured ; and any false representation by the assured of the 
condition, situation, or occupancy of the property, or any omission 
to make known every fact material to the risk, or an oath, valuation, 
or any misrepresentation whatever, either in a written application or 
otherwise, * * * * then, and in every such case, this policy shall be 
void.” Amongst other defenses, the answer alleges breaches of the 
contract by the insured, in respect to the stipulations contained in 
the following questions and the answers of the insured thereto con- 
tained in the application: “Do you agree to use only lard and tal- 
low, or sperm and lard oils, for lubricating? Yes. Forcing pump. 
Is there one on the premises designed expressly for putting out fire? 
Yes. If so, do you agree to have it at all times in condition for use, 
with a proper supply of good hose onhand? Yes.” On the trial of 
the cause, after the testimony was all in, the court directed the jury 
to find for defendant, which they accordingly did. The testimony is 
sufficiently stated in the opinion. The plaintiff has appealed from 
the judgment against him, entered pursuant to the verdict. 


J. 8. Ware, and Viras & Bryant, for Appellant. 
J. W. Lusk, for Respondent. 


Lyon, J. 
The stipulations in the contract of insurance to be considered on 
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this appeal, and which are contained in the questions propounded 
by the insurance company in the application and the answers of the 
insured thereto, are promissory warranties in the nature of conditions 
subsequent. It is the settled law in this State that any substantial 
breach of such stipulations in policies containing provisions like those 
in the policy in suit defeats the policy. Blumer vs. Ins. Co., 45 Wis, 
622 ; Redman vs. Ins. Co., 49 Wis., 431. It is freely admitted by the 
learned counsel for the defendant company that, to work a forfeiture 
of the contract, the breach must be a substantial one. Such is,doubt- 
less, the true rule of law. A trifling departure from the letter of the 
condition—a merely technical breach—or probably an accidental or 
involuntary failure to perform the condition not sanctioned by or 
known to the insured which does not increase the risk, would not be 
held to defeat the policy. This rule is based on the presumption 
that the parties could not have intended by their contract that so 
serious a result should follow a failure to fulfil the strict letter of the 
stipulation when the risk was not increased by such failure. It is 
difficult to lay down any general rule by which to determine whether 
a failure in any given case literally to perform a condition is or is not 
a substantial breach of the condition. The question must be deter- 
mined upon the facts and circumstances of the case in which it arises. 
In the case before us we are clearly of the opinion that if the insured 
in the usual course of business, ordered lard and sperm oil for lubri- 
cating purposes, and believed they obtained and were using what 
they ordered, and if the oil they used contained lard and sperm oil, 
and (although compounded with a product of petroleum) was equal- 
ly as good and safe as pure lard and sperm oil, there is no substan- 
tial breach of the condition concerning lubricators. 

It appears that sometime before the mill was burned the insured 
received from the Backus Oil Company, of Cleveland, a consignment 
of oil, branded “Fine Engine Oil,” and “ XXX Cylinder Oil,” which 
they used for several months before the fire to lubricate their ma- 
chinery. The plaintiff offered to prove that such consignment was 
made pursuant to a negotiation in the usual course of business with 
an agent of the oil company for the purchase of a compound of lard 
and sperm oils ; that the agent represented that he sold such com- 
pound under the name of “ Fine Engine Oil,” for use in mills ; that 
they purchased and received the oil under an express agreement that 
it was a compound of lard and sperm oils, and used it believing it to 
be such ; and that the oil so used was equally as good and safe as 
pure lard and sperm oils. This testimony was rejected by the court. 
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We think it should have been received. No analysis of the oil so 
used by the insured was proved, and there is no direct testimony on 
the part of the defendant as to the ingredients which it contained. 
The only specific proof given by the defendant on the subject is the 
statements of witnesses who testify from recollection as to its color 
and smell. It was in testimony that petroleum is usually the basis 
of fine engine and XXX cylinder oils, yet the testimony tends to show 
that these brands were placed by the oil company on very different 
compounds, some of which contain tallow and lard and sperm oils, 
accorcing to the orders which the company received from its cus- 
tomers. It is a fair inference, from the testimony of both the secre- 
tary and the superintendent of the oil company, that a compound of 
pure lard and sperm oils was liable to be branded with the above 
brands, and would have been had a customer requested it. 

There was much testimony given on behalf of the defendant tend- 
ing to show the usual composition of oils of the above brands. This 
testimony was mostly given by experts, some of whom were evident- 
ly concealing what they regarded as secrets of the trade. The re- 
sult is that the testimony is, in some respects, quite uncertain and un- 
satisfactory. We will assume, however, that it proved, prima facie, 
a breach of the condition in respect to lubricators. Against this 
testimony, which is by no means conclusive or indisputable, Mr. Red- 
man, one of the insured, testified that he had used oils a good deal 
for 20 years ; that the oil used in the mill was lard and sperm oil ; 
that he examined the oil in question when it came, and that his 
judgment and understanding is that it was lard and sperm oil mixed. 
It seems to us that, in view of the doubtful and inconclusive charac- 
ter of the evidence of the defendant on the subject, the foregoing 
direct and positive testimony of Mr. Redman fairly raised an issue of 
fact for the jury on the question as to whether there had been a sub- 
stantial breach of the condition under consideration. How can it be 
correctly said that it was conclusively proved that the oil used was 
not lard or sperm oil, when one of the insured, who was an expert 
and.-knew the facts, testified that it was lard and sperm? If we re- 
gard Mr. Redman’s testimony as only the expression of an opinion as 
to the kind of oil used, it still tends to show performance of the con- 
dition. In that view it was sufficient to send the case to the jury. 

We greatly doubt whether the court can properly assume a fact to 
be proved and take it from the jury if the ;roof consists mainly of 
the testimony of experts, as it does in this case. It is only when the 
testimony leaves no reasonable doubt of the fact that the court should 
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exercise that power, and in the very nature of things there are usual 
ly elements of doubt, uncertainty, and inconcluriveness in expert 
testimony. It is upon this principle that, in actions for infringe 
ments of patents and trade-marks, (which usually depend upon ex 
pert testimony,) the courts do not decide the question of infringe 
ment on demurrer to the pleadings, no matter how clearly the in 
fringement or non-infringement may be alleged therein, but put the 
parties to their proofs, Leidersdorf vs. Flint, 7 N. W. Rep., 252; 3 
Wis., 174, is such a case. We do not determine the point, however, 
but only suggest it. As to the stipulations in regard to the force- 
pump and hose, all that need be said is that the evidence tends to 
show that there was a force-pump on the premises designed express- 
ly for putting out fire ; that it was at all times in condition for use 
and that it had attached to it 50 feet of hose. Whether these facts 
were proved, and whether there was a “ proper supply” of hose, as 
required by the contract, were clearly questions for the jury. 

The learned circuit judge left none of these disputed questions of 
fact to the jury, but directed a verdict for the defendant, on the 
ground (as we are informed) that the evidence conclusively proved a 
breach of the condition in respect to lubricators. In the view we 
have taken of the evidence, we think this was error. 

The judgment of the Circuit Court must be reversed, and the cause 
will be remanded for a new trial. 
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COURT OF APPEALS OF NEW YORK 


JOHN F. SMYTH, Superintenvent, erc., Respondent. » 
Us. 


KNICKERBOCKER LIFE INS. CO., Appellants.* 


Plaintift’s mortgage was assigned to him with consent of mortgagor attached, 
and duly recorded. Afterwards mortgagor conveyed a portion of the prem- 
ises to N. who conveyed to M., who executed to defendant a mortgage on 
the same. About the time of the conveyance, plaintiff’s assignee executed 
to N. who had, on knowledge of the assignment, a release of the portion 
conveyed. to him. 


Held, that the lien of plaintifi’s mortgage being prior to the lien of the subse- 
quent mortgage the lease was void as to the former. 


Judgment affirmed. 


Miter, J. 

This case involves a question as to the priority of mortgages as 
liens upon mortgaged premises, which has been the subject of fre- 
quent consideration in this court, and in some very late decisions. 
The plaintiff's mortgage, which is the subject of foreclosure in this 
action, was assigned by the mortgagee to the superintendent of the 
insurance department, and attached to the assignment, the mortga- 
gor, one Hall, by an instrument in writing, consented to the transfer, 
and did thereby certify and agree that the principal and interest were 
due upon the mortgage, and that there was no offset or equitable 
defense against the same, and these papers, with the bond and mort- 
gage, were delivered to the superintendent of insurance and accepted 
by him upon the faith of the statements of the mortgagor and in re- 
liance upon their truth. The assignment was duly recorded. A 
portion of the mortgaged premises was afterwards conveyed by the 
mortgagor who executed the mortgage now held by the plaintiff to 





* Decided March 22, 1881. 
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one North, and then conveyed by North and wife to one, Agnes Mc- 
Cord, who executed to the defendant a mortgage upon the same. At 
or about the time of the conveyance to North the plaintiff's assignee 
executed and delivered to North, who had no knowledge of the 
assignment of the mortgage to the plaintiff, a release from the oper- 
ation of the lien of the mortgage executed by Hall of the portion of 
the premises conveyed to North, and by North and wife to Agnes 
McCord, and the defendant, in reliance upon the release, paid over to 
the mortgagee the sum agreed to be lent to her. 

It was set up as a defense to the action that there was an agree- 
ment between the mortgagor and the mortgagee, at the time of the 
execution of the bond and mortgage mentioned in the complaint, 
that upon the completion of the erection of a dwelling house then in 
progress, that portion of the mortgaged premises covered by the de- 
fendant’s mortgage siould be released, and that upon such comple- 
tion the assignor of the mortgage, held by the plaintiff, did release the 
same from the lien of the mortgage ; and various offers of evidence 
were made to establish such defense, which were excluded by the 
court and exceptions duly taken to the rulings. 

The controversy in this action must be determined upon the effect 
to be given to the recording of the assignment of the mortgage to 
the plaintiff under the circumstances narrated. The court upon the 
trial found as conclusions of the law, that the release was void and of 
no effect and did not release, or discharge, or in any way affect or 
impair the lien of the plaintiff's mortgage on the premises covered by 
the mortgage to the defendant. It also found that the lien of the 
plaintiffs mortgage was prior to the lien of the mortgage to the de- 
fendant as to that part which is covered by the mortgage executed 
and delivered to the defendant. This result, we think, is fully sus- 
tained by the facts presented, and is supported by authority. The 
appellant claims that the record of an assignment of a mortgage is 
constructive notice only to a subsequent purchaser of the same mort- 
zage ; that as to purchasers of the mortgaged premises no presump- 
tion is to be indulged, that if the assignment is recorded they have 
become apprised of the fact, that not being bound to examine the 
records, the law will not presume that they have examined them ; 
and numerous authorities are cited to support the doctrine contended 
for. While it is no doubt true that there are dicta in some of the 
reported decisions which tend to uphold the position contended for 
in the development and progress of the law as to this class of ques- 
‘tions, the more recent decisions do not uphold such a rule in the 
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broad and comprehensive sense which is claimed. We do not deem 
it necessary to examine in detail the authorities cited and relied 
upon by the defendant’s counsel, and it is sufficient to say that the 
very latest adjudication of this court settles the question now present- 
ed beyond any controversy. In the case of Decker vs. Boice, de- 
cided by this court December 14th 1880, the authorities are reviewed 
and considered, and a conclusion arrived at, which is adverse to the 
claim of the appellant’s counsel under a state of facts of a similar 
character to those here presented. It appeared in the case cited 
that four mortgages were executed upon the purchase of the mort- 
gagor from the several mortgagees of their interest in certain lands 
therein described. Two of these mortgages were assigned, and the 
mortgages and the several assignments thereof were placed on record, 
and upon a statutory foreclosure sale under the same the plaintiff 
acquired title and brought an action fora partition of the lands. The 
other two mortgages were not assigned or placed on record. The 
controversy turned upon the effect to be given to the recording of 
the assignment of the mortgages upon the foreclosure of which the 
plaintiff purchased, and the. court at special term held that the 
assignees were purchasers in good faith, and for a valuable consider- 
ation, without notice of the mortgages held by the defendants. It 
was also held that the four mortgages being executed at the same 
time, each mortgagee having notice of the other mortgages, and the 
mortgagees having mutually agreed that neither should have priority 
over the other, but that all should be equal liens on the premises, 
that no priorty was acquired by the holders of the mortgages by 
having them first recorded, because each had notice, when the mort- 
gages were executed, and being executed simultaneously the holders 
of the mortgages recorded were not subsequent purchasers and the 
recording acts had no application as between them. Nor did the 
assignees acquire any priority from the fact that the assigned mort- 
gages were recorded when they took the assignments or because they 
had no notice when they purchased of the existence of the other 
mortgages. It decided also that the general rule, that the purchaser 
of a chose in action must abide the title of the purchaser from whom 
he buys and takes, subject to the equities of third persons, applies to 
the assignees of a mortgage and they are affected by such equities 
although they purchased without notice, and the fact that the mort- 
gages are recorded does not aid them for the reason that under the 
recording act an assignee of a recorded mortgage gets no preference 
over an unrecorded mortgage, when the mortgagee or assignee could 
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not claim it in consequence of his having had notice or by reason of 
any other equity ; but that under the recording act as assignee of a 
mortgage is by the express terms of the recording act a purchaser 
and both the mortgage and the assignment, if in writing, are convey- 
ances within the act. 

The authorities bearing upon the question are considered and dis- 
cussed, and it is said by Andrews, J., that the declaration in 1 R. S. 
756, §1., “that an unrecorded conveyance shall be void as against 
any subsequent purchasers in good faith and for a valuable consider- 
ation of the same real estate, or any portion thereof, when the con- 
veyance shall be first recorded, includes in the term purchaser an 
assignee of a mortgage, and makes the assignment a conveyance of 
the same real estate, or a portion thereof, included in the unrecorded 
instrument ;” and it is laid down that “under the recording act an 
assignee of a mortgage may, as against a prior, unrecorded mortgage, 
acquire a better right than was possessed by his assignor,” and the 
right of the assignee to priority over the unrecorded mortgages was 
upheld. It will be seen that the equities in the case cited were sim- 
ilar to those existing in the case at bar, as in both cases the assignee 
had no notice of such equities, and the same principal is invoked. 
The case cited is directly in point and controlling and decisive upon 
the question considered without looking at numerous other authori- 
ties which are relied upon by the defendant’s counsel. This is the 
case, even if it be assumed that there was an agreement at the time 
of the execution of the bond and mortgage that a portion of the 
premises should be released, as set up in the answer and as was 
offered to be proved upon the trial, as such agreement could not 
affect the rights of the parties under the recording act. If the con- 
clusion arrived at is correct, then the various offers of evidence 
made by defendant’s counsel to establish the agreement set up in the 
answer were immaterial, and if proved would not affect the plain- 
tiff’s claim. 

It also follows that there was no error either in the conclusions 
arrived at by the referee, or in any of the rulings upon the trial, and 
the judgment should be affirmed. 

All concur, except Fincu J., not voting, and Rapatuo, J., absent. 
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SUPREME COURT OF LOUISIANA. 


Appeal from Fourth District Court for the Parish of Orleans. 


SUSAN S. MAILIN 
vs. 


NEW ENGLAND MUTUAL LIFE INS. CO. 


After introducing in evidence, without any qualification, the certificate of the 
medical examiner, defendant should not be permitted ‘to impeach its integ- 
rity or assail the correctness of its statements. 


A strong prima facie case made out by plaintiff cannot be defeated by conflict- 
ing evidence. 


Tuos. J. Semmes, for Plaintiff and Appellee. 
Bayne & Rensuaw, for Defendant and Appellant. 


Bermupez, Ch. J. 

The plaintiff, as beneficiary, claims $5,000 as amount of a policy of 
insurance issued by the defendant company on the 13th of April, 
1874, by which the life of her son John D. Mailin, was insured for 
her benefit. He died on the 15th of September, 1875, sixteen 
morths after the insurance had been obtained and the policy issued. 
On defendants refusal to pay, this suit was brought. 

The grounds of resistance are, that several of the answers made by 
Mailin to the interrogatories propounded to him at the date of his 
application were untrue. It is charged that he stated that he had 
had children’s diseases and none others, whereas in truth, at the 
time, to his knowledge and that of his physician, he had Bright’s 
disease of the kidneys ; that he said he had never undergone any 
medical examination except on children’s diseases, whereas in fact, he 
had been examined for Bright’s disease ; that he has stated that his 
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father had died of paralysis, whereas in truth, he died of Bright’s 
disease of the kidneys ; that in the medical examiner’s certificate ap- 
pended to the application the words “urine examined” were not 
written by the examiner, and that no examination was made. 

After hearing, the lower court gave judgment for plaintiff, and the 
defendant has appealed. 

The evidence shows the insurance and the death. It establishes, 
prima facie, plaintifi’s case. The record discloses, however, that on 
information accidently received by the agent of the company here, 
from a brother of the insured and otherwise, that their father had 
albuminuria, and that J. D. Mailin was himself afflicted with the dis- 
ease, and had been suffering from it possibly for eighteen months— 
the facts were brought to the knowledge of the company, who an- 
swered, requiring return and cancellation of the policy on account of 
the misstatement of the cause of the father’s death, and directing the 
agent in case of refusal to notify the insured, that in the event of 
logs, no payment would be made. 

Upon notification and refusal, Mailin was informed that the policy 
was avoided. 

It is claimed that the objection taken to one defect waives all 
others, and consequently that the resistance of the company must be 
restricted to that objection, which relates to the misstatement of 
Mailin touching the cause of his father’s death. Bliss on Insurance, 
sec. 263, 17 Iowa, 176; but we deem it immaterial to determine 
the point. 

Some twenty witnesses were heard below on behalf of both parties. 
We do not find that it establishes that Mailin knew at the date of his 
application that he was afflicted with the stated disease, or even that 
in point of fact, he so was. 

The family physician, Dr. Halliday, whose testimony, covering some 
fourteen pages, is uncontradicted and unimpeached, and to which we 
attach great weight, distinctly says that he could not make the asser- 
tion that Mailin had albuminuria on April 4, 1874. He explains how 
the certificate which he gave on the subject is not binding, and does 
not skake his statement. 

It is not shown that Mailin was under treatment for the disease in 
question prior to, or at the time of his application. The medical ex- 
aminer’s certificate annexed to the application, which was in defend- 
ant’s possession and which was introduced in evidence by them, 
shows that the urine of the applicant was examined. After intro- 
ducing it in proof without any qualification, the company could not 
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be permitted to impeach its integrity or assail the correctness.of its 
statements. The court properly ruled out the attempts to explain, 
contradict or impugn its recitals. 

The question of date is a material one and is not settled differently 
by the declarations of the other witnesses, which, to some extent, are 
neutralized by adverse testimony. The depositions are somewhat 
conflicting, but they could probably be reconciled favorably to the 
pretensions of the plaintiff. Whatever they may be, they are not 
such as can defeat the strong prima facie case made out by the plain- 
tiff in whose favor the balance of probabilities more than prepond- 
erates. 

Neither do we find that Mailin misstated the cause of his father’s 
death, of which he was not aware. He declared that which he had 
heard and seen and thought was the truth, namely: that his father 
died of paralysis, which is a symptom and nota disease. This dec- 
laration was sufficient to put the company upon inquiring into the 
cause of the effect. 

Under the circumstances of this case, we think, with the district 
judge, who saw and heard the witnesses, and who could well appre- 
ciate their testimony, that the company is liable. 96 U. S., 242 ; 97 
Mass., 148 ; 23 Conn., 244; Bliss on Life Ins., sec. 261-263. 

It is therefore ordered and decreed that the judgment appealed 
from be affirmed with costs. 

Rehearing refused. 
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SUPREME COURT OF INDIANA. 
Appeal from the Marion Supreme Court. 


PHCENIX MUTUAL LIFE INS. CO. 
vs. 


ELIZABETH HINESLY.* 


The complaint alleged that for ten years the company had not required the 
payment of the premium on a life policy when due, but had allowed the 
same to be paid within sixty days thereafter, and would send notice when 
the premium was due,and of the amount, after deducting the dividend,and 
had agreed to this method of delayed payment as a constant custom ; that 
in disregard of this custom notice had been delayed until after the premium 
was due, when, though immediately tendered,it was refused, and the policy 
declared void, and the insured died within two years thereafter. 

Held, that whether the policy was modified by the conduct or agreement of the 

; = ° " , 5 Ss 
parties, and the company refused to comply with the terms of the modified 
policy, were questions of fact for the jury. 

Held, that it was not necessary to prove all the allegations in the complaint, 
but only so many as were necessary to sustain the substance of the com- 
plaint and constitute a cause of action. 

Ileld, that evidence showing that for seven consecutive years the premiums i] 
were paid from two to one hundred and forty-five days after they were due, 
tended to establish the substance of the issue. 

Held, that knowledge of the delay by the agents of the company, which was 
foreign to the State, was knowledge by the company. 

Held, that a wrongful demand for a rate of interest on notes given for pre- 
miums in excess of the agreed rate with a notification that otherwise no in- 
terest or premiums would be received, excused further performance by the 
insured, 

A variance between the actual terms of the notes and those set forth in the 
complaint when not material to the main issue is not fatal. 

The verdict of a jury will not be disturbed upon a !preponderance of evidence, 
nor on account of minor inconsistencies in special findings when not incon- 
sistent with the general verdict. 

Judgment affirmed. 


* Decided Sept. 19, 1881. 
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McDonatp & Butter, for Appellan. 
Finca & Finca, for Appellee. 


Hows, Ch. J. 

This was a suit by the appellee against the appellant, upon a pol- 
icy of insurance issued to the appellee upon the life of her husband, 
one William Hinesly. The policy was in the sum of twelve hundred 
dollars, was dated at the city of Hartford, Connecticut, on the 6th 
day of February, 1862, and on the 12th day of the same month and 
year, was countersigned by the appellant’s agent at Terre Haute, In- 
diana. The cause having been put at issue was tried by ajury in 
the court below at a Special Term, and a general verdict was re- 
turned for the appellee, assessing her damages in the sum of $1,243.- 
98, and with their general verdict the jury also returned into court 
their special findings as to particular questions of fact, submitted to 
them by the parties under the court’s direction. The appellant’s 
motions for a judgment in its favor on the special findings of the 
jury, notwithstanding their general verdict, and for a new trial. were 
severally overruled by the court, and its exceptions were duly 
saved to each of these rulings ; and judgment was rendered for ap- 
pellee, upon, and in accordance with the general verdict. On an ap- 
peal to the court below in General Term, the judgmert at Special 
Term was in all things affirmed, and from this judgment of affirm- 
ance this appeal is now here prosecuted. 

By a proper assignment of error the appellant has brought before 
this court the errors assigned by it in the General Term of the court 
below. These errors present for the decision of this court, the fol- 
lowing questions. 

1. As to the sufficiency of the second and fourth paragraphs of 
complaint. 

2. As to the correctness of the court’s decision in overruling ap- 
pellant’s motion for a judgment in its favor on the special findings of 
the jury, notwithstanding their general verdict ; and— 

3. As to the correctness of the court’s decision in overruling ap- 
pellant’s motion for a new trial. 

In their brief of this cause, the appellant’s learned counsel have 
discussed these several questions in the inverse order of their state- 
ment, and in the same order we will consider and decide these ques- 
tions. The first point made by counsel in argument is, that the 
court erred in its refusal to give the jury the fourth instruction 
asked by the appellant, which instruction reads as follows : 
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“4th. The evidence entirely fails to support the second paragraph 
of complaint, and the plaintiff cannot recover upon that paragraph 
of her complaint.” 

It is necessary, we think, to the proper presentation of the point 
thus made by counsel, and to a clear understanding of our decision, 
that we should give in this connection, a summary at least, of the 
facts alleged in the second paragraph of the complaint. In this par- 
agraph the appellee alleged in substance, that on the 6th day of Feb- 
ruary, 1862, the appellant issued a policy of life insurance, by which 
it promised to pay the appellee in consideration of her payment of 
the annual premium of $29.52, the sum of twelve hundred dollars, 
within ninety days after due notice and proof of the death of her 
husband, William Hinesly ; that by the terms of said policy the said 
premium was payable on or before the 6th day of February of each 
year, but was in fact not collectible then, or until the appellant had 
given the appellee notice of the amount of the reduction thereof by 
dividend and notice to pay the same ; that the appellant did not re- 
quire payment on the said day but for ten years before the death of 
said Hinesly allowed the same to be paid at any time within sixty 
days after said date ; that the appellant would send notice to appel- 
lee each year when the said money was payable by the terms of the 
policy, but agreed to receive, and did receive the same at any time 
within sixty days thereafter, except as hereinafter stated ; that this 
method of delayed payment was the constant and regular custom of 
the appellant toward the appellee, and was so understood and relied 
upon by her, as the appellant well knew ; that the appellee did not 
pay or tender any premium on said policy for the year preceding the 
death of said Hinesly, until after the same was due by the terms of 
said policy, and until after notice from the appellant that the same 
was payable ; that when said premiums were so tendered and paid, 
they were received by the appellant without objection in accordance 
with its said custom ; that the appellee relied upon the appellant’s 
said custom to notify her when said premium was payable, and to re- 
ceive the same within sixty days after the same was payable by the 
terms of said policy, as she reasonably might, and did not pay or 
tender in payment any premium until notice was received by her 
concerning the same, and within sixty days thereafter, all of which 
the appellant had full knowledge, and consented to thereto, thereby 
waiving any right to demand payment on the day named in said pol- 
icy ; that the appellant having allowed the appellee to so pay, and 
having regularly notified her of the time when said premium was 
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payable, and the amount due at each payment became lawfully re- 
quired to give such notice, and to receive said premium within sixty 
days thereafter, and could not lawfully demand payment without 
having given such notice, and before the expiration of sixty days 
thereafter could not forfeit said policy for the non-payment of said 
premium ; that the appellant disregarding said custom and the ap- 
pellee’s rights, negligently, willfully and fraudulently failed and re- 
fused to give the appellee notice of the amount due by the terms of 
said policy on February 6, 1875, until after said date and then gave 
said notice to appellee, who immediately thereafter tendered the 
amount due as the premium for that year, which the appellant fraud- 
ulently, and without right refused to receive, and thereafter fraudu 
ently declared said policy forfeited and void ; that the said William 
Hinesly died on the 24th day of October, 1876, of which due notice 
and proof were given the appellant on March 9, 1877, and the ap- 
pellant refused to pay the said sum of twelve hundred dollars, or any 
part thereof, wherefore, etc. The gist of this paragraph of the ap- 
pellee’s complaint, as we read its allegations of fact in the light of 
the law applicable thereto, may be thus stated ; while it was con- 
ceded that the annual premium by the terms of the policy in suit, 
was payable on or before the sixth day of February in each year, yet 
the appellee claimed and in substance alleged, that the terms of the 
policy had been so far modified and changed by the conduct and 
agreement of the parties thereto as that such annual premium should 
not become payable until the appellant had given the appellee notice 
thereof, and of the amount of the payment after deducting the an- 
nual dividend, and that such payment might be made at any time 
within sixty days after such notice without any forfeiture of the pol- 
icy. It was competent for the parties to the policy of insurance to 
modify or change its terms in regard to the payment of the annual 
premium both as to the amount and the time of such payment, in 
the manner claimed by the appellee in the second paragraph of her 
complaint, and if, as alleged, the appellant violated the modified 
terms of the policy, and failed and refused to comply therewith, and 
declared the policy forfeited upon a tender of performance by the 
appellee of her part of the modified contract there can be no doubt, 
we think, that a cause of action accrued to her against the appellant 
upon the policy as modified. Whether or not the policy in suit was 
modified or changed by the conduct or agreement of the parties in 
the manner claimed by the appellee, and whether or not, upon a 
tender of performance by the appellee of her part of the modified 
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contract, the appellant failed and refused to comply with the terms 
of the modified policy, and declared the same forfeited ; these were 
questions of fact for the consideration and determination of the 
jury, upon the evidence adduced before them. 

In the fourth instruction asked by the appellant, which we have 
heretofore quoted, it will be seen that the court was requested to 
charge the jury that the evidence entirely failed to support the sec- 
ond paragraph of the complaint, and the appellee could not recover 
thereon. In discussing the alleged error of the trial court in its re- 
fusal to give this fourth instruction, »ppellant’s counsel first give a 
statement of what they term “the most substantial averments” of 
the second paragraph of the complaint in substance, as follows : “ It 
will be observed that here is a very elaborate attempt to show a 
waiver of the conditions of the policy as to time of paying premium 
by averring a long continued custom to permit payments of pre- 
miums at any time; within sixty days after due; not only a long 
continued custom but an agreement to receive premiums at any 
time within sixty days after due for a period of ten years ; not only 
such receipt, but full knowledge upon the part of the company that 
the premiums had not been paid till after due ; not only such cus- 
tom and knowledge, but reliance by appellee on such custom and 
knowledge by appellant of such reliance by appellee.” 

Having given this statement of some of the most substantial aver- 
ments of the second paragraph of the complaint, “ showing a waiver 
of the conditions of the contract or a change in the terms of the 
contract,” the appellant’s counsel say of these averments in argument 
that they must be proved, or at least there must be evidence tending 
to prove them in order to justify the court below in refusing the in- 
struction under consideration.” In support of their argument, coun- 
sel refers us to the rule of law, well and often recognized in the de- 
cisions of this court that a party must recover upon the allegations 
of his pleadings, secundum allegata et probata, or not at all. McAvoy 
vs. Wright, 25 Ind., 22 ; Boardman vs. Griffin, 52 Ind., 101; Terry 
va. Shively, 64 Ind., 106, on page 111. 

The soundness of this rule of law cannot be questioned ; but the 
appellant’s counsel err, as it seems to us in their application of the 
rule to the case made by the second paragraph of appellee’s com- 
plaint. Certainly, this rule of law did not require that all of the 
most substantial averments of the paragraph as counsel have stated 
and termed them, must be proved or that there must have been evi- 
dence tending to prove them in order to justify the trial court’s re- 
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fusal of the instruction under consideration. Under the rule, as we 
understand it, the appellee was required to prove or to introduce evi- 
dence tending to prove the substance of the matters in issue; that 
is, that the terms of the policy in suit had been so far modified by 
the conduct and agreement of the parties thereto, as that the an- 
nual premium should not become payable until the appellant had 
given the appellee notice thereof, and of the amount of the payment 
after deducting the annual dividend, and that such payment might 
be made at any time within sixty days after such notice without any 
forfeiture of the policy. In Long vs. Dorsey, 50 Ind., 385, this court 
said : “It is only necessary for a plaintiff to prove so many of the 
facts alleged by him as amount to or constitute a cause of action.” 
In the recent case of Owens vs. Phillips, 73 Ind., 284, on page 
293 ; Elliott, J., speaking for the court, said: “The appellants were 
not bound to prove every allegation of their complaint ; it was suffi- 
cient, if they established the substance of the issue. In the case at 
bar, the appellee introduced evidence on the trial, which tended, as 
we think, to establish the substance of the matters in issue, in the 
second paragraph of her complaint. She had alleged therein, as we 
have seen, among other things, that the appellant had not required 
payment of the premium on the day it became due by the terms of 
the policy, but, for ten years before the death of said Hinesly, had 
allowed the same to be paid at any time within sixty days after it 
became due. It is claimed by the appellant’s counsel in their brief, 
that this allegation was not supported by any evidence ; and they 
apparently claim, that this evidence was insufficient, because it 
showed that the appellant had allowed the premiums to be paid,after 
they were due, for seven years prior to the death of Hinesly, instead 
of ten years as alleged. Counsel concede that the appellee’s evidence 
showed that the the premiums were paid, after they were due by the 
terms of the policy, during seven consecutive years, and that these 
premiums were thus paid, two in four, one in five, one in eight, one 
in twenty-five, and one in one hundred and forty-tive days after the 
same became due. It seems to us, that this evidence fairly tended 
to establish the substance of the issue, although it did not cover-the 
period of ten years, as alleged ; and that from this evidence ; the 
jury might have reasonably inferred and found, that the appellant 
had agreed to receive, and had received, the premiums after they be- 
came due by the terms of the policy, as appellee alleged in the se- 
cond paragraph of her complaint. It is earnestly insisted, that no 
evidence was introduced tending to sustain the material averment, 
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that the appellant well knew the premiums had been paid until after 
they were due by the terms of the policy. The evidence showed 
that the appellant, a foreign insurance company, had a general agent 
at Indivnapolis, who superintended and managed its insurance busi- 
ness, in this State. Under the statute of this State, in relation to 
foreign insurance companies, the agents of such companies, residing 
in this State, are authorized to take risks and transact the business 
of insurance for such companies, within this State. It appeared, 
from the evidence, that the premiums on the policy in suit, were paid 
to the appellant’s agents in this State ; and certainly these agents 
well knew that these premiums, were thus paid, year after year, after 
they were due by the terms of the policy. What these agents well 
knew, and must have known, in regard to the delay in the payment 
of the premiums, must be held to be the knowledge of their princi- 
pal, the appellant. The collection of the premiums, was under the 
management and control of the agents, and the receipts given for 
the premiums, when paid, were not to be valid until countersigned 
by the agent to whom the payments were made. It was held by 
this court, in the Pittsburgh, etc., Railway Co. vs. Ruby, 38 Ind.,294. 
“That notice to an agent of a corporation, relating to any matter of 
which he has the management and control, is notice to the corpora- 
tion.” It seems to us, that this rule of law is especially applicable to 
the agents of foreign insurance companies, transacting the business 
of insurance for their companies in this State, and that it must be 
held that notice to such agents, in relation to any business of insur- 
ance transacted by them for their companies is notice to such com- 
panies. Insurance vs. Wilkinson, 13 Wall., 222 ; Miller vs. The Mu- 
tual Benefit Life Ins. Co., 31 Iowa, 216; Miller vs. Phoenix Ins. Co., 
27 Iowa, 203. Our conclusion is, that the court committed no error 
in its refusal to give the jury the fourth instruction, asked by the 
appellant. 

The appellant’s counsel, also claim in argument, that error was 
committed by the trial court, in refusing to give the jury the eighth 
instruction, asked by the appellant, which reads as follows : 

“ Kighth. The evidence entirely fails to support the material alle- 
gations of the said fourth paragraph of the complaint, and the plain- 
tiff cannot recover under that paragraph.” 

It is necessary to a proper understanding of the points made by 
counsel, in their discussion of this alleged error, that we should give 
a summary, at least, of the facts alleged in the fourth paragraph of 
the complaint. In said paragraph, after alleging the execution of the 
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policy in suit, substantially stated in the second paragraph of her 
complaint, the appellee further said, that the consideration for said 
policy was the payment by her annually, so long as the said William 
Hinesley should live, of the sum of $29.52, as follows: For the first 
four years, she was to pay one half of said sum in money, the other 
half by a note, payable at the death of said William Hinesley, unless 
sooner cancelled by dividend, with interest, at the rate of six per 
cent per annum ; that after five years, the appellant was to apply the 
annual dividend, which, the appellant said, would be equal to, or 
greater than the note given in each previous year, to the payment of 
the interest on the outstanding notes at the rate of six per cent per 

nnum, and in reduction of the said sum of $29.52, and the appellee 
was to pay the balance of said sum in money ; that the appellee com- 
plied with all said conditions as to payment, until and including the 
payment due February 6, 1874 ; that thereafter and before the next 
anuual premium became due, the appellant wrongfully, and in viola- 
tion of the agreement and contract, as to the manner of payment of 
the said sum, and as to the rule of interest payable on the outstand- 
ing notes, demanded from appellee that she should pay the interest 
on the outstanding notes at the rate of seven per cent, and notified 
her that the rate of interest which said notes bore, to wit, six per 
cent, would not be received if tendered, and further notified her that 
no other or succeeding premiums would be received on said policy, 
unless the rate of seven per cent was paid on said notes ; that the 
appellee was ready and willing to pay the premiums on said policy 
according to the manner aforesaid, and to pay the lawful rate of in- 
terest on said notes, and, after credit of the dividends due her, on 
the lawiul rate of interest on said notes and then on the premiums, 
was ready and willing to pay the balance of said premiums found to 
be cue, as the appellant well knew ; that appellee refused to pay said 
rate of seven per cent interest on said notes, as she lawfully might, 
and thereafter, after her refusal and after the date when the premium 
for that year was due, the appellant declared said policy void and of 
no effect, and cancelled the same on its books ; that said demand for 
seven per cent interest on said outstanding notes, and said notice that 
no other or succeeding premiums would be received on said policy, 
unless appellee would pay said rate of seven per cent, was wrongful, 
unlawful and oppressive, and in violation of the contract and agree- 
ment between her and the appellant, as to the payment of said pre- 
mium, and excused payment or tender of payment of interest on said 
outstanding notes, and excused payment or tender of payment on 
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said policy then or thereafter, and said policy continued to be in full 
force and affect, and that said William Hinesly died on the 24th day 
of June, 1876, and due notice, and proof of his death were given ap- 
pellant on March 9, 1877, and the appellant refused to pay said sum 
of $1,200; wherefore, etc. 

It is said by the appellant’s counsel, in their brief of this cause, 
that “this paragraph of complaint predicates itself upon the alleged 
wrongful demand of interest at seven per cent, when six only was 
payable. There were four notes of $14.76 each, amounting in all to 
$59.04.” If, as alleged, the appellant wrongfully and in violation 
with its agreement with the appellee, demanded of her that she 
should pay the interest on the outstanding notes, at the rate of seven 
per cent, when six per cent only was payable thereon, and notified 
her that six per cent interest would not be received, if tendered, and 
that no other or succeeding premiums would be received on said pol- 
icy, unless the rate of seven per cent was paid on said notes; it is 
very clear, we think, that the appellee was thereby and thereafter ex- 
cused from the performance of her part of her agreement with the 
appellant. Thus, it was held by this court, in Lurner vs. Paroy, 27 
Ind., 163 ; that “when a party to an agreement, gives notice to the 
other of his determination not to perform the contract on his part, 
performance by the party receiving such notice is unnecessary.” In 
Shaw vs. The Republic Life Ins. Co., 69 N. Y., 286, the Court of Ap- 
peals of New York says: “ Where one party to a contract, declares 
to the other party to it, that he will not make the performance on 
the future day fixed by it therefor, and does not, before the time ar- 
rives for an act to be done by the other party, withdraw his declara- 
tion, the other party is excused from performance on his part, or of- 
fer to perform, and may maintain his action for a breach of the con- 
tract when the day has passed. Hayner vs. The American Popular 
Life Ins. Co., 69 N. Y., 435. In our opinion, the facts stated in the 
fourth paragraph of complaint, were sufficient to constitute a cause 
of action. 

The appellant’s counsel claim that there was a fatal variance between 
the allegation of the fourth paragraph of complaint, and the evi- 
dence given on the trial, in this: In stating the consideration of the 
policy, it was said by the appellee that, for the first four years she was 
to pay one half of the annual premium, by a note payable at the 
death of the said William Hinesly ; but the notes in question when 
given in evidence, show upon their face that they were payable re- 
spectively, two in thirty days, and two in twelve months, after the 
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date thereof. Three of the notes were payable “ with interest paya- 
ble annually in advance at six per cent,” and the other note was en- 
tirely silent on the subject of interest ; and in each of the notes it 
was stipulated that the “policy and all payments or profits which 
may become due thereon are hereby pledged and hypothecated to 
said company for the payment of this note.” It seems to us that it 
is manifest from the terms of these notes, that beyond the interest 
thereon which was payable annually in advance, it was not contem- 
plated by either of the parties thereto, that the notes should ever be 
paid until the policy should become a claim against the appellant, 
upon the death of William Hinesly, unless sooner paid by profits. 
For this reason it might well be said, we think, that even if the mere 
statement of the manner in which the premiums were payable for 
the first four years, namely : One half cash and the other half by a 
note payable at the death of William Hinesly, could be properly re- 
garded as a proper allegation that the outstanding notes were in fact 
so payable, the variance between this allegation and the notes in 
evidence could not well be considered as substantial or material, and 
certainly not as fatal. For such a variance could [not] possibly affect 
the substance of the matters in issue to the appellant’s prejudice. Be- 
sides, the variance was one which might have been obviated by an 
amendment on the trial ; and this court will regard the amendment 
as having been made. 

It has seemed to us that while the evidence was not of tie most 
satisfactory character, yet its tendency was to sustain the material al- 
legations of the fourth paragraph of the complaint. The law does not 
say,therefore,that the trial court erred in refusing to give the jury the 
eighth instruction asked by the appellant. It was long since settled 
in this court, that the verdict of a jury would not be disturbed upon 
the weight or preponderance of the evidence. It is insisted also that 
the appellant’s motion for a judgment in its favor on the special find- 
ings of the jury, notwithstanding their general verdict, was improper- 
ly overruled. We are of opinion, however, that this ruling of the 
trial court was not erroneous. It is true that the special findings of 
the jury were incongruous, and that some of the facts specially found, 
were not in harmony with other special findings ; but this inconsis- 
tency related to the evidentiary facts and not to the substantial facts 
in issue. We have found no such inconsistency between the special 
findings of the jury and their general verdict, as entitled the appel- 
lants to a judgment in its favor on the former, notwithstanding the 
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latter ; and, therefore, we think that the appellant’s motion for judg- 
ment was correctly overruled. 

Our conclusion is that there is no error in the record of this case, 
for which the judgment below ought to be reversed. 

The judgment is affirmed at the costs of the appellant. 


SUPREME COURT OF LOUISIANA. 
Appeal from Third District Court for the Parish of Orleans. 


GEORGE W. STOCKTON 
vs. 


FIREMEN’S INS. CO. 


A general insurance agent, with authority to solicit and receive applications 
for insurance, has no power to accept such applications and bind his prin- 
cipal by stating to the applicant that the risk attached at a certain 
moment. 

To convert a proposition by one party toanother into a contract, it is not suffi- 
cient to shew strong probability that it was or would have been accepted, 
under certain circumstances; acceptance, actual, final and irrevocable, 
must be proved. 


Hornor & Benepicr and F. W. Baker, for Plaintiff and Appellant. 
Braveun, Buck & Dinxexspier, fur Defendants and Appellees. 


Fenner, J, 


This is a suit upon an alleged contract vi insurance, which plain- 
tiff claims to have been formed with defendant by reason of the fol- 
lowing facts, viz.: Plaintiff, on March 13, 1875, was solicited by H. 
D. Hill, a general insurance agent and solicitor, who had authority 
to solicit for defendant as well as other companies, to insure his stock 
in trade and machinery in the Firemen’s Insurance Company. Upon 
asking tho rate of insurance, Hill sent to him the inspector of the 
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company, who, after examination, stated the rate would be two and 
a half, or three per cent. Plaintiff said he would not pay that rate, 
but would give two per cent ; to which the inspector replied that he 
would report to the company and let him know. 

The inspector saw the president, who said, “he thought probably 
he could take it at two per cent ;’ and the next day he reported to 
plaintiff that this rate would be accepted. Thereupon, on the 17th 
of March, Hill, the original solicitor, called and prepared an applica- 
tion for the insurance, upon the machinery in the sum of $1,500, 
upon the stock in the sum of $1,000, and upon three mules in the 
sum of $300, at a premium of two per cent per annum for one year, 
commencing March 17, 1875, at 12 o’clock. This application was 
signed by plaintiff, and delivered to Hill, who stated to him that the 
risk attached from noon of that day, March 17th. Hill did not pre- 
sent the application to the company until the next day at 9:45 a. m., 
and in the intervening night the property had been destroyed by fire, 
to the knowlege of both Hill and the company at the moment when 
the application was presented. Of course it was rejected by the 
company. 

The evidence conclusively establishes that Hill had no authority to 
bind the company in any way. The limit of his authority, if such 
it can be called, was the permission granted to him by the company 
to solicit and receive applications for insurance, which were to be 
presented by him to the company, and after reference of the same to 
the inspector of the company, and proper consideration, he would be 
informed as to whether they were accepted or rejected, and, if ac- 
cepted, he would be entitled to a certain commission on the pre- 
mium. 

From this it follows that the mere statement by Hill to plaintiff, on 
receiving the latter’s application for insurance, that the risk would 
immediately attach, was without any binding force on the company. 

Counsel for plaintiff seeks to evade this conclusion by sheltering 
his case under the principle that an agent, clothed with authority to 
represent his principal in some official capacity, is clothed with au- 
thority to bind him as to third persons in all matters within the scope 
of the apparent and usual authority generally attaching to such em- 
ployment, and that third persons are not bound to enquire as to 
special limitations on such usual and apparent authority which may 
exist in special cases. 

He has referred us to several cases in which, in matters of insur- 
ance, this doctrine has been applied, under particular circumstances, 
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to the acts of officers, of general agents, and of local agents repre- 
senting insurance companies at places distant from their corporate 
domicils. ~ For convenience in the transaction of business, such 
agents are frequently, perhaps generally, invested with powers of 
making binding contracts for their principals, and are furnished with 
policy blanks for that purpose, and persons dealing with them have 
rightful claim to suppose that they have the necessary powers usual- 
ly accorded. He refers us, however, to no case where the principle 
has been extended to mere local solicitors of resident companies. 
Such solicitors are not ordinarily vested with authority to consum- 
mate contracts, and considering the dangers of such delegation and 
the absence of all necessity therefor, there seems to be no good rea- 
son why they should be, or why any person should suppose them to 
be, clothed with such power. We are constrained to conclude that 
the power of Hill to bind the defendant must be limited to the 
terms of his mandate, and that, if plaintiff has been deceived by 
placing imprudent trust in him, he must bear the consequences. 

It only remains to consider whether the acts of the company, 
through its president, with reference to this insurance were sufficient 
to create a complete and binding contract. 

It is well established that a company may be bound by a parol 
agreement to insure, as effectually as by a policy in due form, and 
when such preliminary parol agreement is complete, its validity is not 
affected by delays in the issuance of the policy or inthe payment of 
the premium resulting from mutual understandings between the 
parties. May on Insurance, Sec. 128, §§ 14, 15, 16, Id., Section 43, 
p. 41. Wood on Fire Insurance, Sec. 4, p. 10; Franklin Fire Ins. 
Co. vs. Colt., 20 Wal. 371; Evans vs. Home Insurance Company, 
4 Otto, 621. 

But it is none the less of essential necessity that the contract 
should be complete. 

“The consent of the contracting parties in all things which con- 
stitute the substance of the contract, is of the essence of the con- 
tract of insurance as of all other contracts.” Pothier, Cout. d’Ass., 
No. 87. 

“To constitute a valid contract of insurance, the minds of the par- 
ties must meet as to the premises and the risk ; as to the amount in- 
sured; as to the time the risk shall continue; and as to the pre- 
mium.” Baptist Church vs. Brooklyn Ins. Co., 28 N. Y.,153. May 
on Insurance, p. p. 41, 42, 52. 

The evidence in this case discloses no knowledge of, or consent to, 
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any of the terms of the proposed contract by the president of the 
company, except as to the premises on which the things to be insured 
were, and as to the rate of premium. As to the risk on thiugs to be 
insured, the application includes two mules which, it is not pretend- 
ed, were even mentioned to him, and there is, therefore, no room to 
assert that he ever assented to the application as made. Although 
plaintiff does not claim the value of these mules, yet his application 
must be ‘treated asa whole, and it is clear that the president was 
not bound to accept the risk on mules which had never been men- 
tioned to him, nor could he have rejected that part of the applica- 
tion and accepted the rest without the further consent of the 
plaintiff. : 

There is an equal absence of proof that he was informed of the 
time for which the insurance was desired ; and it is admitted that 
the amount of insurance was only fixed at the moment of making 
the application. 

It seems too clear for argument that there was here no aggregatio 
mentium upon essential elements of the contract. “A proposition 
does not become a contract until accepted by the party to whom it 
is made, and then precisely as made, unless the party proposing agree 
to a variation.” McDonough vs. Winchester, 1 La., 190. 

To convert a proposition into a contract, it is not sufficient to show 
strong probability that it would have been accepted; acceptance, 
actual, final and irrevocable must be proved. 

For these reasons, it is ordered, adjudged and decreed that the 
judgment appealed from be affirmed at appellants’ costs. 
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SUPREME COURT OF PENNSYLVANIA. 
Error ta Court of Common Pleas No. 3, of Philadelphia County. 


HAGAMAN 
ve. 


ALLEMANIA FIRE INS. CO.* 


A policy of insurance contained a condition that it should be void ‘if tho 
property be sold or transferred, or any change take place in title or posses- 
sion, whether by legal process or judicial decree, or voluntary transfer, or 
conveyance.” It was endorsed ‘“ Loss, if any, payable to L. Thompson, 
mortgagee.” The mortgagee foreclosed the mortgage and bought the pro- 
perty in at sheriff’s sale on November 3, 1873, and on November 15, 1873, the 
sheriff executed a deed to him theretor; on December 7, 1873, the property 
was destroyed by fire. 

Held, that the policy was avoided by the sale. 


And now, to wit, the day of , 1878, it is hereby agreed 

by and between the parties to the above suit that the following case 
be stated for the opinion of the court in the nature of a special ver- 
dict. . 
1. On the 17th day of February, 1873, Lewis Thompson, the use 
plaintiff in this case, was the mortgagee of the premises, consisting 
of a-brick manufactory and lot of ground situate on the northwest 
corner of Twelth and Buttonwood Sts., in the city of Philadelphia, 
which were then owned in fee by Washington G. Hagaman. 

2. That on the said date of February 17, 1873, the defendants is- 
sued their policy of insurance on the building for the sum of two 
thousand dollars for the period of one year from said date in the 
words following as to the written part of the policy. 

“ By this policy of insurance the Allemania Fire Insurance Com- 
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pany, Pittsburgh, witness : In consideration of fifty dollars do insure 
W. G. Hagaman against loss or damage by fire to the amount of two 
thousand dollars on two two-and-a-half and four-story brick build- 
ings adjoining and communicating, occupied as a manufactory of 
hat bodies, machine shop, and by a steel pen maker and brass turner, 
situate on the northwest corner of 12th and Buttonwood Sts., Phila- 
delphia. Loss, if any, payable to L. Thompson, mortgagee. Other 
insurances permitted without notice until required.” 

On the face of the policy, among other conditions, the following is 
printed in small type : 

1. Voids a policy.]—It is a condition of this insurance, that if an 
application, survey, plan, or description of the property herein in- 
sured is referred to in this policy, such application, survey, plan or 
description, shall be considered a part of this contract, and a war- 
ranty by the assured ; and any false representation by the assured of 
the condition, situation, or occupancy of the property, or any omis- 
sion to make known every fact material to the risk, or an over-valua- 
tion, or any misrepresentation whatever, either in a written applica- 
tion or otherwise; or if the assured shall have or shall hereafter 
make any other insurance on the property hereby insured, or any 
part thereof, without the consent of the company written hereon, or 
if the above mentioned premises shall be occupied or used so as to 
increase the risk, or shall become vacant or unoccupied and so re- 
main for more than thirty days without notice to, and consent of,this 
company in writing ; or if the risk be increased by the erection or 
occupation of neighboring buildings ; or by any means whatever 
within the control of the assured, without the assent of this company 
endorsed hereon ; or if it be a manufacturing establishment running 
in whole or in part over or extra time, or running at night, or if it 
shall cease to be operated, without special agreement indorsed on 
this policy ; or if the property be sold or transferred, or any change 
take place in title or possession, whether by legal process or judicial 
decree, or voluntary transfer or conveyance ; or if this policy shall 
be assigned before a loss, without the consent of the company in- 
dorsed hereon ; or if the interest of the assured in the property, 
whether as owner, trustee, consignee, factor, agent, mortgagee, lessee, 
or otherwise, be not truly stated in this policy : 

Or if the assured shall store or keep for sale in any place or pre- 
mises where this policy may not apply, petroleum (refined petroleum 
for illuminating purposes, not exceeding one barrel, excepted,) naph- 
tha, benzine, benzole, gasoline, benzine varnish, or any product, in 
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whole cr in part, of either ; or gunpowder, fireworks, nitro-glycer- 
ine, phosphorus, saltpetre, nitrate of soda ; or keep, have or use cam- 
phene, spirit gas, or any burning fluid, or chemical oils, without writ- 
ten permission in this policy, then, and in every such case, this policy 
shall be void. i 

On the back of the policy is printed at the top of the indorse- 
ment the words following, in large type: “ Reap THE ConpITIONs or 
THIS Poticy.” 

3. On the third day of April, 1873, next ensuing the issuing of this 
policy, Lewis Thompson, the mortgagee, commenced proceedings 
upon the mortgage under the rights of foreclosure therein named. 
On the third day of November, 1873, the premises were sold at sher- 
iff’s sale by William R. Leeds, High Sheriff of Philadelphia, and 
bought in by said Lewis Thompson. On the 15th day of November, 
1873, the sheriff executed and acknowledged a deed poll to him 
for the premises, which was forthwith duly delivered and entered 
upon record. 

4. On the seventh day of December, 1873, the buildings named in 
the policy were totally destroyed by fire. On the same day the said 
Lewis Thompson notified the company’s agent of the loss, and de- 
manded settlement of the same, which the defendants refused. No 
notice of the foreclosure of the mortgage, the sale of the property 
and the purchase of the same by Lewis Thompson, had been given 
to the company prior to the loss. On March 6th, 1874, Lewis Thomp- 
son made proof of loss according to terms of the policy, and de- 
manded settlement at the expiration of sixty days, the period named 
in the policy ; the sixty days having expired without settlement, suit 
was brought on the policy on the twenty-first day of May, 1874, with- 
in six months after the loss, the limitation therein named for the re- 
covery of the amount insured with interest. 

The use plaintiff claims, that he is entitled to recover from the de- 
fendant the sum of two thousand dollars with interest from May 6, 
1874, the date of the loss. 

If the court be of the opinion that the plaintiff is entitled to re- 
cover the amount insured, then judgment to be entered for the plain- 
tiff for the sum of $2,000, with interest from May 6, 1874. 

If the court be of the opinion that the plaintiff should not recover 
the amount insured, then judgment to be entered for the defendant. 
The costs to follow the judgment, and either party reserving the right 
to ue out a writ of error thereon. 
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On January 4th, 1878, the court below entered judgment for the 
defendant on the case stated, which was assigned as error. 

Among the cases cited by counsel for defendant in error were, 
Hale vs. Ins. Co., 6 Gray, 169; Loring vs. Ins. Co., 8 Gray, 28 ; 
State Ins. Co. vs. Roberts, 31 Penna., 438; Bilson vs. Ins. Co., 3 
Phila., 547; 17 N. Y., 391 ; 1 Selden, 151. 


Samuet Wake ine, Esq., for Plaintiff in Error. 
Joun G. Jounson, Esq., for Defendant in Error, 


Per Curio. 

It is to be regretted that insurance companies frequently print the 
conditions of their policies in such small type as almost to lead to 
the unfavorable inference that they do not mean them to be read, 
They may expect to encounter in such cases some difficulty with 
courts and juries when they set up as a defense a breach of such con- 
ditions. In this case, however, the attention of the insured was spe- 
cially called to the subject by a notice in capitals indorsed on the 
back of the policy. There was an undisputed breach of one of the 
conditions, and the judgment of the court below on the case stated 
was clearly right. 

Judgment affirmed. 
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COURT OF APPEALS OF NEW YORK. 


THOMAS DORAN, Respondent, 
vs. 


FRANKLIN FIRE INS. CO., Appellant.* 


The policy insured D., the owner, loss payable to his mortgagee. The policy 
was procured by the mortgagee and charged against the mortgagor upon 
the failure of the latter to insure without any notification or request to the 


mortgagor to fulfil his agreement and without his knowledge until after the 
loss. 


Held, that this was not an insurance of the mortgagor’s interest, and therefore 
not other insurance procured by him. The mortgagor was not in default in 
the absence of notice from the mortgagee, and the insurance was that of 
the latter. 


Another condition stipulated that in case of other insurance on the property 
it should be liable only for a proportionate amount. 


Heli, that a policy procured by the mortgagor on his interest was other in- 
surance within the policy. 


G. A. Crement, for Appellant. 
A. J. Parker, fur Respondent. 


Fotcer, Ch. J. 

We have been in much perplexity over this case, have given it 
much consideration and written at much length upon the interesting 
question that at first we thought was involved in it. That question 
was the relative effect of the two counter considerations against other 
or further insurance that appear in the two policies presented 
to us in the appeal book. We thought for sometime that this case 
could be distinguished from that of Titus vs. Glens Falls Ins. Co., 81 
N. Y., 410, and that the question above stated arose in this case. 

We were misled by a reliance upon the facts as we gleaned them 
“Decided October 25,4881. = 
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from the report of the case. But a resort to the papers as they are to 
be found in the bound volume in the State Library showed us that 
the facts of it would not enable us to distinguish it from this, and 
that the principle there announced could be applied here. This isa 
case where the policy of the defendant insures the interest of Doran 
as owner with a clause, that the loss if any shall be paid to his mort- 
gagee. The policy from the Home Insurance Company in that case, 
insured the interest of Merrill with a clause that the loss, if any, shall 
be paid to Titus the mortgagee. In both cases the mortgagors were 
bound by covenant in their mortgages, to insure for the benefit of 
their mortgagees ; or, in default of their doing so, their mortgagees 
might insure at their expense. In both cases the mortgagors had 
neglected to keep their covenants and to insure. In both cases 
their mortgagees had, because of that neglect, themselves taken out 
policies with the purpose of charging upon the mortgaged premises 
the premiums ; but had done so without the knowledge of the mort- 
gagors. There is a clause in the policy from the Home Insurance 
Company to Merrill that was considered at first as the clause in use 
when the interest of the mortgagee alone is insured, and not that of 
the owner. But on being looked into it is not that. The policy is 
an insurance of the owner’s and mortgagor’s interest, loss, if any, pay- 
able to the mortgagee. But there is an agreement by the insurer 
that if any act or omission of the owner takes place, by which any 
condition of the policy is broken and the policy avoided by him, the 
insurer will not take advantage of that against the mortgagee ; but 
will pay him the loss, reserving a right to the insurer that if it claims 
that there was such act or omission, (which must mean that if it 
rightfully so claims) it shall be subrogated to the rights of the mort- 
gagee. This is different from an insurance of the mortgage interest. 
It is an insurance of the owner’s interest and the policy enures to his 
benefit at the outset and so continues, unless some condition in it is 
broken. It is seen that the primary, and unless some condition is 
broken as above stated, the permanent effect of the two policies is the 
same, and both were liable to avoidance by a breach of the condition 
against further or other insurance unnotified. And the same facts 
found alike in the two cases bring into play the same principle to 
protect the mortgagor from an allegation of a breach of that condi- 
tion. That principle is this: The covenant of Doran to insure was 
not broken until there was default on his part and he could be put in 
default only by refusal or neglect to procure the insurance after 
some sort of notice or demand ; there was no satisfication by him of 
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the insurance got by Titus in such way as to make the procuring of 
it his act. He did not know of it until after the loss, and thus after 
the rights of the parties had become fixed. His covenantee, in procur- 
ing that insurance, ac.ed for itself and in its own interest ; hence its 
acts thereto cannot be so far regarded as the act of Doran as to vio- 
late the clause in the policy. It was not other insurance, procured 
by him within the meaning of that condition. This would lead to an 
affirmance of the judgment appealed from, but for another consider- 
ation. It is this: On the trial of this cause at circuit, the defendant 
asked the court to rule that it was liable for only a proportionate part 
of the loss. That request was under this condition in the policy. 
“In case of any other insurance upon the property hereby insured, 
whether valid or not, the assured shall be entitled to recover of this 
company no greater proportion of the loss sustained than the sum 
hereby insured bears to the whole amount so insured thereon.” 
There was the other insurance upon the property, being that effected 
with the German Assurance Society, and whether that was valid or 
not, it fell within the terms of the defendant’s policy, Though as far 
as we now perceive, the policy of the German Society was valid. 
No invalidity was suggested save that from the alleged breach of the 
condition against further insurance. We have held in Sanders vs. 
Ins. Co., decided at this sitting, that the breach of a condition subse- 
quent in a policy renders it void only at the option of the insurer, 
and third parties may treat it as operative until the option to avoid 
it has been exercised by the insurer. In the case in hand, not only 
did the German Assurance Company, refrain from the exercise of its 
option and an avoidance of its policy, but it did recognize that policy 
as valid by receiving proofs of loss and paying a portion of the 
amount insured. That being so, there was other insurance on the 
property insured by the defendant and the condition above noticed 
was brought into operation. There is not disclosed by the appeal 
book any reason as given at the trial why the request was not grant- 
ed. There is not suggested on the points of the plaintiff any pre- 
valent reason. We perceive that the amended answer of the defend- 
ant did with particularity present this question. 

For this reason the judgment should be reversed and a new trial 
ordered. 

All concur. 
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COURT OF APPEALS OF NEW YORK. 


JANE A. LASHER er au, Appellants, 
US. 


ST. JOSEPH F. & M. INS. CO., Respondent.* 


The policy insured L. on “ her” furniture, loss payable to S. as interest might 
appear. The policy provided that it should be void if the interest of insured 


whether as owner, trustee, ete., be not truly stated. Her agent represented 


to the company that the furniture was hers. She was simply in possession 


under a contract to purchase from §8., with a stipulation that the title 
should not pass until payment was complete. Only part had been paid. 


Held, that there was a misrepresentation of title which worked a forfeiture. 
Held, that the condition making the loss payable to L. did not cure the defect. 


Wa. Lounssery, fur Appellants. 
N. B. Hoxir, for Respondent. 


Esa, J. 

This action was brought upon a fire insurance policy issued by the 
defendant to Jane A. Lasher, insuring her to the amount of $2,500, 
on her household furniture contained in a hotel known as the Wood- 
stock Overlook Hotel, the “loss, if any, payable to Artemas Sahler 
and William Lounsberry as their interest may appear.” The insur- 
ance was for one year, from August 21, 1874, and the furniture was 
destroyed by fire April 1, 1875. The action has been defended on sev- 
eral grounds, but one of which need be noticed. 

Mrs. Lasher did not own the furniture ; but she was in possession 
thereof under a contract to purchase the same, at the price of $19,- 
000, from the other two plaintiffs, Sabler and Lounsberry, with a 
covenant or condition in reference to such purchase that the title 


*Decided October 18, 1881. 
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should not pass until the purchase price was fully paid ; and the fur- 
ther condition, that she should keep the furniture insured in the sum 
of $10,000, loss, if any, payable to Sahler and Lounsberry, as their in- 
terest might appear. At the time of the fire she had paid upon the 
purchase price only about the sum of $2,680. 

The policy contained a provision that it should be void “ if the in- 
terest of the assured in the property, whether as owner, trustee, con- 
signee, factor, agent, mortgagee, lessee or otherwise, be not truly 
stated ” in the policy. It is claimed that this provision in the policy 
was violated, and we are of that opinion. Mrs. Lasher was the 
assured, and it was her interest only which was insured. The repre- 
sentation to the company was that the property was hers, and that 
representation under the circumstances implied ownership or title in 
her. It was the obvious purpose of the provision quoted to require 
the assured to state truly her interest, whatever it was. This she did 
not do. It is true that she had an interest which was insurable, but 
what that interest was she should have truly stated. . 

The transaction as to the insurance may be stated in its legal effect 
as follows : Her agent went to the defendant and applied for the in- 
surance, and it said to him that her interest, whatever it is, must be 
truly stated, else the policy will be void, and he then replied that tho 
furniture is hers. That was tantamount to a representation by him 
that she was the real and true owner of the furniture, and so it was 
held in Mers vs. Franklin Ins. Co., 68 Mo., 127. In that case the 
policy contained a similar provision, and it was said that the object 
of the condition was to require in all cases a representation as to the 
interest of the assured and to make such representation a war- 
ranty. There the insurance was upon a house, and there was no 
evidence that the assured made any representation as to the owner- 
ship of the house, but it was described in the policy as “his,” and it 
was said in the opinion that “ where by the terms of the policy no 
disclosure is required of the assured as to the extent of his interest 
and no inquiry is made by the company in reference thereto, a lessee 
may, in effecting insurance, properly describe the premises as his. 
* * * But when a disclosure of the true interest of the assured, if 
the same is not absolute, is required to be made by a condition of 
the policy, such interest must be stated to the company or the policy 
will be void. The acceptance of a policy containing the condition 
under consideration, without any representation as to title or any 
statement of the specific interest of the assured, amounts to declara- 
tion on the part of the assured that his interest is an absolute one.” 
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We think these views contain a true exposition of the law applicable 
to this case. 

The necessity for a true statement of plaintiff’s interest in the fur- 
niture was not obviated by the clause making the loss payable to 
Sahler and Lounsberry as their interest might appear. Her repre- 
sentation was that she had title to, and owned the property, and she 
applied for insurance upon the property as hers. That clause at most 
implied that Sahler and Lounsberry had some lien upon, or some 
other interest in the furniture, which was consistent with title and 
ownership in her. It was not tantamount to a notice to the defend- 
ant that Sahler and Lounsberry owned the furniture, and that she 
had but a small interest therein under an unperformed contract of 
purchase, but simpiy to a notice that they had a lien upon cr interest 
in the furniture which she owned. 

The defense based upon this provision of the policy was sufficiently 
set up in the answer and taken upon the trial. 

Fredenburgh, through whom the plaintiff, Mrs. Lasher, obtained 
the policy of the defendant, was not the agent of the defendant, but 
was her agent ; and hence his knowledge as to the title of the furni- 
ture and her interest therein cannot be imputed to the defendant. 

The order should, therefore, be affirmed, and judgment absolute 
ordered against the plaintiffs, with costs. 

Foucer, Ch J., Finca and Rapratito, JJ., concur. Danrorta and 
Anprews, JJ., dissent. Murer, J., absent. 
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SUPREME JUDICIAL COURT OF MAINE. 


ROBERT MARTIN, Apm’r on Tue Estate oF 


Rosanna WALL, 
Us 


ZETNA LIFE INS. CO.* 


The policy was payable to their children or to their guardian if under age, 


Held, that it may include children by adoption if the facts indicate that such 
was the intention, Where the only child was of this kind and had been 
adopted at date of policy, and treated in all respects as the child of insured, 
he was entitled to the benefit, 


Where the contract was with the wife, her administrators, ete., but in case of 
her previous death, payment was te be made to the child or its guardian, 
her administrator cannot sue, 


The material facts are stated in the opinion, 

Four questions were submitted to the court on facts agreed. 

I. Is the said John Edward Wall the child of John Wall, Jr. and 
Rosanna Wall within the meaning of the terms of the policy? 

II. If he is so, is said insurance due and payable directly to him 
by said company ? 

IIf. Can the plaintiff as administrator of Mrs. Wall’s estate main- 
tain this action ? 

IV. If the plaintiff as administrator can maintain this action and 
yet the court find John Edward Wall to be the child of John, Jr., and 
Rosanna Wall, within the meaning of the policy, and there are debts 
due from her estate in excess of her personal property, would the 
amount of the insurance be assets in the hands of the administrator 
for the liquidation of such debts, there being real estate sufficient 
for that purpose ? 








* Opinion rendered October 21, 1881, 
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Ray & Dyer, for the Plaintiff 
Bron Brapsury, for the Defendant. 


Danrortu, J. 

This is an action upon a policy of insurance upon the life of John 
Wall, Jr., issued to his wife, Rosanne Wall, and payable “to the said 
assured her executors and administrators, or assigns, for her sole and 
separate use and benefit, * * * and in case of the death of the 
said Rosanna Wall before the decease of the said John Wall, Jr., the 
amount of the said insurance shall be payable to their children for 
their use, or to their guardian if under age.” The action is in the 
name of the administrator of the wife, and four questions are sub- 
mitted for answers upon an agreed statement of facts. 

1. Is the said John Edward Wall the child of John Wall, Jr. and 
Rosanna Wall within the meaning of the terms of the policy ? 

The case shows that he was not theirs by birth, but was theirs by 
gift and adoption. If the word is to be understood in its ordinary 
sense, as used in wills and such instruments, without anything in the 
circumstances to qualify its meaning it is clear he must be excluded. 
But this policy is a contract, and must be so construed as to carry 
out the evident intention of the parties. To accomplish this it is not 
only admissible but necessary to inquire into the circumstances of 
the parties to the contract as well as their contemporaneous acts. 
The word child in legal documents is not always confined to immed- 
iate offspring. It may include grandchildren, step-children, children 
of adoption, etc., as may be necessary to carry out the intention. 
Abbott’s Law Dic., Art. “Child.” 

At the date of the policy, Mr. and Mrs. Wall had no child except 
John Edward, whom they had previously adopted. The adoption 
was before he was one day old. 

Every possible pains was taken to furnish all the evidence possible 
that he was their own child and to conceal, at least from him, all in- 
formation to the contrary ; in which they were successful until after 
their decease. This conduct is inexplicable if at the date of the pol- 
icy they expected other children, and intended to exclude him from 
its benefits. It is equally inexplicable why this provision was insert- 
ed if no others were expected unless he was to be included in its 
benefits. These facts lead conclusively to the inference that their in- 
tention was to provide for this child as well as for any others they 
might subsequently have. 
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2. The answer to the second question follows necessarily from that 
to the first. As he is the only child left, he is, by the express terms of 
the policy, entitled to the amount of it. Gould vs. Emerson, 99 Mass., 
154 ; Burroughs vs. State Assurance Co., 97 Mass., 359. 

3. Can the present plaintiff maintain this action? He is the ad- 
ministrator of Mrs. Wall’s estate. The cases cited in the arguments 
shed but little light upon this question. They discuss mainly the 
question whether, when a provision is made to one party for the bene- 
fit of a third, the latter may maintain an action for the breach of 
such promise. 

The cases cited from our own reports are clearly sufficient to main- 
tain the affirmative of this much mooted proposition. In Massa- 
chusetts the same rule was formerly considered as well settled law. 
Brewer vs. Dyer, 7 Cush., 340. Later decisions in that Com- 
monwealth have considered the general rule to be otherwise, that the 
action can only be maintained by the party to whom the promise was 
made, and from whom the consideration moved, but have in certain 
cases allowed actions in favor of beneficiaries, which they call excep- 
tions to the general rule. 

Those exceptions are allowed for various reasons as appears in 
Mellen vs. Whipple, 1 Gray, 317. While in England, under the later 
decisions, the weight of authority is against sustaining such actions, 
in this country it seems to be in favor. 2 Green. Ev., § 109; 2 Par- 
sons on Contracts, 468 ; Chitty on Pleading, 4 and note ; 1 Chitty on 
Contracts, 74 and note, (11 Ed.,) and cases cited. But whatever of 
conflict there may be in the authorities as to whether the action can 
be maintained in the. name of the beneficiary, when it is so held the 
general rule, is that it may also be maintained in the name of the per- 
son to whom the promise is made —Metcalf on Contracts, § 11—and 
when so maintained the amount covered is held in trust for the bene- 
ficiary.—Swan vs. Snow, 11 Allen, 224. 

While then this class of cases do not show that the plaintiff may 
not maintain this action, they do show that the intention of the par- 
ties as evidenced by the terms of the contract must govern. To whom 
was the promise made? The contract was made with Mrs. Wall. 
The amount was payable to her, her executors, administrators or as- 
signs for her sole and separate use and benefit, but in case of her 
death before that of her husband, the payment was to be made to 
their children for their use. 

The promise to her was contingent upon her surviving her hus- 
band. 
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She did not so survive. Thereby her interest in the policy and the 
promise to her ceased and both the interest and the promise by the 
express provision of the policy was transferred to the child. He 
then became not only the sole beneficiary, but the only person who 
can avail himself of the promise. A further evidence that such was 
the intention of the parties is found in the fact, that in case of min- 
ority it was to be paid to a guardian, an unnecessary provision, if the 
administrator was to receive it in trust, as he must if he recovers in 
this action. This construction of the policy is in accordance with the 
principles settled in Knickerbocker Ins. Co. vs. Weitz, 99 Mass., 157, 
and Cragin vs. Cragin, 66 Me., 517, and in accordance with the prin- 
ciples on which a beneficiary may recover as in Mullen vs. Whipple, 
supra, as well as in accordance with our own decisions. 

Plaintiff non-suit. 


Appteton, Ch. J., Watton, Barrows, Virain and Symonps J.J., con- 
curred. 
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COURT OF APPEALS OF NEW YORK. 


HENRY C. SARGENT, Appellant, 
US. 


NATIONAL FIRE INS. CO., or New Yorx. Respondent.* 


M. the agent of several companies was accustomed to procure policies for the 
plaintiff and hand them to him when opportunity offered, plaintiff leaving 
the choice of the company to M. When the policy on the property in ques- 
tion was nearly expired, a conversation took place between them regarding 
the renewal of the insurance, in which plaintiff urged M. to keep him in- 

| sured in good companies, and told him he relied on him to do so on the best 

terms he could secure, and was afterwards told by M. that he had puta 
policy on it, but made no further inquiries about it or the terms. The loss 
occurred after the expiration of this policy. 


Held, that there was no contract with the company for its renewal ; there was 
no specific agreement with M. regarding any particular company or the 
terms of any contract, he dealt with M. simply as his own agent and not as 
the agent of any company. 


Tuomas Cortert, for Appellan’. 
Suerman S. Rocers, fur Respondent. 


Fincu, J. 

The non-suit granted in this case brings up the question whether 
any contract of insurance existed between the parties at the time of 
the fire. The solution of this problem depends mainly upon the evi- 
dence of the plaintiff himself and the inference which it compels or 
naturally suggests. ‘The property burned consisted of a quantity of 
hardwood, piled in a single locality and awaiting the coming of a 
purchaser. It is conceded that at the moment of the loss no policy of 
insurance existed which was in force and effective for protection. 
Two previous policies had been issued by the defendant company— 





* Decision rendered Oct. 28, 1881. 
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one for $2,400 and the other for $1,800, but both had expired by 
lapse of time when the fire occurred, and furnished no ground of re- 
covery. The claim relied upon by the plaintiff was an alleged ver- 
bal agreement with Munger, an agent of the defendant, to keep the 
property insured until notified that it was sold. Munger appears to 
have been doing in some degree a general insurance business, and 
his agency extended beyond the defendant company to several others. 
What occurred with reference to insuring the wood is related by the 
plaintiff in detail, and was substantially as follows : 

After concentrating the wood he made a verbal application to 
Munger for an insurance upon it. He appears to have selected no 
company but to have left the choice wholly to Munger. The latter’s 
“usual practice ” was to hand plaintiff the policies when they hap- 
pened to meet, or, if not, to leave them with his wife when he was 
away, which was a common occurrence. Munger procured a policy 
in the defendant company for $2,400, the premium on which the 
plaintiff paid. As it neared the end of its term and was about to 
expire another interview took plage. The plaintiff saying that he 
thought the policy had but two or three days to run, the agent went 
to his office to ascertain, and returned with the information that the 
policy had yet two or three weeks to run. What else was said is so 
close to the points in debate that it is best stated in the words of the 
witness which were these : “I then told him I was carrying consid- 
erable insurance on that property and other property which he well 
knew, as he had done all his insuring, and it was not quite as danger- 
ous, I thought, in the Fall and Winter ; that I would take off $600 on 
the wood policy and make it $1,800 ; or I would rather he would in- 
sure it for three dollars a cord so that I could get three dollars a 
cord in case of accident. He said he didn’t believe he could insure 
me in that way. I says, if you don’t know you can tell better by try- 
ing. He said yes, andI says, you can put an eighteen hundred dollar 
policy on it and do the best you can, which he said he would do. I 
told him [ dare not be without insurance a moment upon it, and 
something was said about short rates. I told him in case I sold the 
wood I would notify him ; that I dared not be without insurance at 
all and wanted it insured ; that I was away from home a good deal, 
and, of course, I relied upon him in putting it into good companies 
and keeping it insured.” This was the conversation upon which this 
controversy hinges. The plaintiff further testified that sometime af- 
ter, Munger told him he had put an $1,800 policy on the wood, but 
did not tell him how long the policy had to run or at what date it 
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was issued, and the plaintiff apparently neither saw it nor inquired 
about it but trusted wholly to Munger. This policy was dated De- 
cember 3, 1875, and expired by its terms March 3, 1876. The fire 
occurred on the 11th of April following. These facts have received 
on the argument before us two very different interpretations. On 
the one hand it is urged that there was here a contract between the 
plaintiff and the defendant company by which the latter agreed to 
keep the former insured to the amount of $1,800 until he notified the 
company of asale. On the other hand, it is claimed that there was 
no contract with the defendant company beyond its executed policies 
but only an agreement with Munger acting as an individual, and 
contracting merely for his own personal services. We shall, per- 
haps, reach the truth more surely if we first determine what this 
contract was not. It certainly was not an agreement to renew at its 
expiration and continue in after force the policy of $1,800 in the de- 
fendant company. That policy was not yet in existence. It was not 
settled that this company would insure the wood at all, or even 
would be asked to do so. The ghoice of companies was left wholly 
to Munger. He was to dothe best he could—that is the best for 
plaintiff. Not one word is said about a renewal or even about a pol- 
icy. So much of the argument addressed to us as is founded upon 
the idea that the particular policy to be issued was thereafter to be 
renewed has no actual foundation in the facts. 

Nor was the conversation understood by either party to effect a 
then present insurance by parol, running until the sale of the wood. 
Both sides contemplated the issue of future policies to meet the 
emergency. The $2,400 pelicy was in force. At its expiration the 
$1,800 policy was taken. The custom of dealing between Munger 
and plaintiff ran in the same channel. It was always the former's 
practice to procure policies and leave them with plaintiff or his wife. 
There is nothing to indicate that either party understood that some 
one of the companies represented by Munger was itself contracting 
by parol for an indefinite insurance in the future. What was under- 
stood was very certainly that the future insurance was to be made in 
the usual way by force of written policies, leaving to Munger the 
choice of the companies and the management of the details. 

Nor, again, did either party understand as the effect of the conver- 
sation that Munger was then and there binding this particular com- 
pany or any one specfic company to keep the plaintiff insured. 
None was named. No one was even selected. If, after returning 
home, he had been asked to say what company had agreed to keep 
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him insured he could not truthfully have named a single one. As 
matter of fact none of Munger’s companies had so agreed. Does it 
not now become apparent whut the contract was? Munger could 
act in either of two capacities or at different stages of the transaction 
in both. He could act as the agent of plaintiff or as the agent of the 
defendant. The debate ends in the enquiry in which capacity he 
acted and was understood to be acting when the alleged agreement 
was made. It seems to us beyond reasonable doubt that he took 
upon himself the duty of an agent of the plaintiff, employed and 
promising to procure in the future, and keep in force and available, 
such an insurance as the defendant wanted in some one of the com- 
panies which he represented. We put no reliance in coming to this 
conclusion upon that clause of doubtful propriety commonly inserted 
in policies and found in this that the person procuring the insurance 
shall be deemed the agent of the assured. We have held that such 
a stipulation was in force and may not be disregarded. Rohrback vs. 
Germania Ins. Co., 62 N. Y., 47 ; Alexander vs. Same, 66 N. Y., 464 ; 
but we have also put bounds to its influence and held that it cannot 
turn contradictions into harmony or change the inherent nature of 
facts. Whited vs. Germania Ins. Co., 76 N. Y., 419. An agree 
ment that snow shall be deemed hot will not even make it warm. 
We put that stipulation one side and do not pause even upon the 
mooted question of the nature and limits of Munger’s authority, be- 
cause the facts indicate to us that the agreement he made was not 
at all in the character of agent of the company, but in that of an in- 
dividual agreeing to act for and as the agent of the plaintiff. Two 
considerations may serve to test the correctness of this conclusion. 
The first is that all which Munger promised and all which the plain- 
tiff understood him to promise might have been fulfilled without 
in any manner touching or entangling the defendant here. If Mun- 
ger had procured an $1,800 policy in some other company, and at its 
expiration another in a different company still, everything which he 
contracted to do and everything which was asked to be done would 
have been accomplished. The agreement would have been fully and 
perfectly performed without imposing any duty or liability upon the, 
present defendant. That could not be true, if, in the conversation, 
Munger acted for and as the agent of the defendant company unless 
we assume what no fact warrants, that this company was engaged in 
insuring risks in other companies and had authorized its agent to 
bind it to do so. But a second consideration is perhaps clearer and 
more decisive. By the terms of the agreement Munger was to se- 
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lect good companies—he was to do the best he could ; plaintiff de- 
pended upon him. It is quite evident that both parties understood 
that in selecting the companies and agreeing to rates and time, 
Munger was to exercise a judgment in behalf of plaintiff in his place 
and stead ; that is, as his agent. The duty which he assumed and 
the plaintiff imposed, was entirely inconsistent with any concurrent 
agency for defendant. In chosing a company he was to choose as 
the plaintiff would, with sole reference to the latter’s interest and 
welfare, and in so doing it was his duty to put off his agency for the 
defendant company and reject it as the insurer, if, for any reason, his 
principal’s interest would be thus subserved. Very clearly thus far 
his agreement was to act for and in behalf of plaintiff and not at all 
for the defendants. But having selected the proper company his 
further agreement was to “keep the plaintiff insured,” not in the 
company selected necessarily, but in such company as seemed to him 
best for plaintiff's protection. His judgment and care were still to 
be exercised in behalf of his principal, and might, or might not, re- 
sult in bringing the defendant company into the transaction. Both 
in selecting the insurance at the outset and keeping the property in- 
sured, the plaintiff depended upon Munger to act for him. The acts 
to be done by the latter were of a character separate and distinct 
from his relation to the companies, and which he could only perform 
with fidelity by standing outside of such relation and acting on be- 
half of his employer. It follows that no contract with the defendant 
outside of its policies was established and the non-suit was properly 
granted. 
The judgment should be affirmed with costs. 
All concur. 





Home Ins. Co. vs. .Duke. 


SUPREME COURT OF INDIANA. 


Appeal from the Henry Circuit Court. 


HOME INS. CO., or New York, 
US. 


GEORGE W. DUKE.* 


Where it was set forth in the complaint that the insurance was on the property 
of appellee, specified as ‘‘ his house,” ete. 


Held, that this was sufficient averment of interest at the commeneement of the 
risk. 

But the complaint should allege that the assured had an insurable interest at 
the time of the loss. 


It must be proved that the assured had an interest at the time of the loss. 


A defective averment may sometimes be cured by verdict, but not where the 
objection has been taken by demurrer and no statement at all, unless the 
omitted matter may be fairly inferable from the facts alleged and proved. 


McDonatp & Buttsr, for Appellant. 


On behalf of the appellant it was insisted that the complaint was 
insufficient because it did not contain a sufficient averment of inter- 
est in the subject matter, citing Murdock vs. Chenango Ins. Co., 2 
Const., 210 ; Peabody vs. Washington, etc., Ins. Co., 20 Barb., 340 ; 
Fowler vs. N. Y. Indem. Ins. Co., 26 N. Y., 422; Aurora Fire Ins. 
Co. vs. Johnson, 46 Ind., 315. 

The waiver of the condition must be in writing. Walsh vs. Hart- 
ford Fire Ins. Co., 73 N. Y., p. 5. 

The clause in the policy did not sufficiently state the appellee’s ti- 
tle to the real estate. Kibbe vs. Hamilton Mut. Ins. Co., 11 Gray, 
163 ; Rohrback vs. Germania Fire Ins. Co., 62 N. Y., 47; Hinman 
vs. Hartford Ins. Co., 36 Wis., 159 ; Ayers vs. Home, etc., Ins. Co., 
21 Iowa, 193 ; Planters’ Ins. Co. vs. Sorrels, 4 Ins. Law Jour., 167 ; 
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Eagan vs. Aitna etc., Ins. Co; Pierce vs. Empire Ins. Co., 62 Barb., 
636; Legathen vs. Farmers’ Fire Ins. Co., 4 Fost., 259. 

The building removed must be regarded as part of the realty. 
Smith vs. Benson, 1 Hill (N. Y.), 176, distinguished Hope Ins. Co. 
vs. Broklosby, 35 Pa. St., 382. 

It being stated in the policy that no waiver of any condition 
therein could be made by an agent unless endorsed upon the policy, 
any agreement of waiver by such agent, unless made by such en- 
dorsement, was void. Walsh vs. Hartford Fire Ins. Co., 73 N. Y., 5. 

The acts of the agent being without the scope of his authority, 
any conversation he may have had with the appellee, when the con- 
tract of insurance was entered into, or to the waiver of certain condi- 
tions, was inadmissible to prove such waiver. 1 Greenl. Ev., sec. 113; 
Union, ete., Ins. Co. vs. Thorner, 46 Ind., 44; Lett vs. Homer, 5 
Blackf., 296 ; O. & M. Ry. Co. vs. Hemmersley, 28 Ind., 371 ; Lafay- 
ette R. R. Co. vs. Elunan, 30 Ind., 83; 45 Ind., 445. 


Me.uerr & Bunpy, for Appellee. 


The averment of interest in the complaint is sufficient. The Ris- 
ing Sun Ins. Co. vs. Slaughter, 20 Ind., 520. 

The policy having been assigned after the loss it was not neces- 
sary to over interest at the time of the loss. Freeman vs. Fulton 
Fire Ins. Co., 11 Abb., 398. 

If there is a defect in the complaint it was caused by the finding 
of the court. 54 Ind., 162 ; 53 Ind., 279 ; 24 Ind., 377. 

In the absence of a statutory prohibition a policy of insurance 
may be made or changed by parol, and the fact that a policy is writ- 
ten does not prevent its change, or enlargement or continuance by 
subsequent parol agreement. Westchester Fire Ins. Co. vs. Early, 
33 Mich., 143 ; 50 N. Y., 462; 44.N. Y., 538; 59 N. Y., 171. 

The agent being a general one of the company. Miller vs. Phe- 
nix Ins. Co., 27 Iowa, 203 ; Viele vs. Germania Ins. Co., 26 Iowa, 9 ; 
50 N. Y., 402, his authority was the same within the scope of his 
agency as was that of his principal, and if any officer could waive the 
conditions of the policy he had such power. Continental Ins. Co. 
vs. Casey, 25 Gratt., 258. 

It was his duty to insert a true statement of the facts declared by 
the policy to be material when he ascertained them and were within 
the scope of his power to make the policy speak the truth. Maher 
vs. Hibernia Ins. Co., 67 N. Y., p. 283 ; 13 Wallace, 225. 

A new consideration is not necessary to validate the waiver of for- 
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feiture. Leslie vs. Knickerbocker Life Ins. Co., 2 Hun., 616; Viele 
vs. Germania Ins. Co., 26 Iowa, 9. The reply is good, and (Walsh vs. 
Hart. Ins. Co, 73 N. Y., 5,) because the policy in this case does not 
contain the same clause that the New York case did. Whited vs. 
Germania Fire Ins. Co., 76 N. Y., 416, is in point. 

The eleventh clause restraining the authority does not refer to local 
agents but to insurance brokers. Alexander vs. Germania Fire Ins. 
Co., 5 Thomp. (N. Y.), 208 ; 2 Hun, 655 ; 56 Ill, 402; Sprague vs. 
Holland Purchase Ins. Co., 69 N. Y., 128; Rowley vs. Empire Ins. 
Co., 36 N. Y., 550; Planters’ Ins. Co. vs. Myers, 55 Miss., 479. 

The waiver of conditions may be made by parol. Gans vs. St. 
Paul Fire, etc., Ins. Co., 43 Wis., 108. 

Appellant’s counsel cite Rohrback vs. Germania Fire Ins. Co., 62 
N. Y., 47; that case is virtually overruled by Whited vs. Germania 
Fire Ins. Co., 76 N. Y., 416. 

The act replied upon must be such as to estop a party from insist- 
ing on performance of the contract or forfeiture of the condition. 
Muhleman vs. Nat. Ins. Co., 6 W. Va., 508. 

The following authorities are in point upon the question of waiver ; 
Stolle vs. Autna Fire Ins. Co., 10 W. Va., 546 ; Hayword vs. National 
Ins. Co., 52 Mo., 181 ; Vanschoick vs. Niagara Ins. Co., 68 N. Y.,474 : 
Continental Ins. Co. vs. Casey, 25 Gratt., 268 ; Miller vs. Mutual Ins. 
Co., 31 Iowa, 216 ; Pierce vs. Nashua & Co., 50 N. H., 297 ; Couch 
vs. City Fire Ins. Co., 37 Conn., 248 ; Woodbury Bank vs. Charter 
Oak Ins. Co., 31 Conn., 526 ; Ins. Co. vs. Wilkinson, 13 Wall., 222 ; Au- 
rora Ins. Co. vs. Eddy, 55 Ill, 213 ; Com. Ins. Co. vs. Spankneble, 52 
Ill., 58, 48 Texas, 622 ; 28 Gratt., 88 ; 50 Pa. St., 331; 6 Biss. 121, 
56 TL, 402 ; 45 Iowa, 377, 42 Mo., 456 ; 55 How. Pr., 324; 68 N. Y., 
192; 75 DL, 548 ; 37 Wis., 31 ; 38 Wis., 655 ; Minor vs. Phoenix Ins. 
Co., 27 Wis., 693 ; May et al. vs. Buckeye Ins. Co., 25 Wis., 291 ; 
Manhattan Fire Ins. Co. vs. Wrill, 28 Gratt., 389 ; Pratt vs. N. Y. 
Cent. Ry. Co., 55 N. Y., 505; Adtna Life Stock Ins .Co. vs. Olmstead, 
21 Mich., 246 ; Amazon Ins. Co. vs. Wall., 31 Ohio St., 628. 


Per Curiam. 
The appellant insured William A. Duke against loss by fire. After 
a loss had occurred the policy was assigned by endorsement to the 
appellee who brought this suit against the appellant upon the policy. 
A demurrer to the complaint for want of facts sufficient to constitute 
acause of action was overruled, and the appellant excepted. An 
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answer was filed in ten paragruphs, of which the first was the general 
denial. The appellee demurred to each of the other nine para- 
graphs for want of facts sufficient to constitute a defense ; the de- 
murrers were sustained as to the sixth, ninth and tenth paragraphs 
and overruled as to the second, third, fourth, fifth, seventh and 
eighth paragraphs, and the parties respectively excepted ; the ap- 
pellee replied in denial of the second, third, fourth, fifth, seventh and 
eighth paragraphs and filed a second reply to the third and fourth 
paragraphs ; to this second reply the appellant demurred for want of 
facts sufficient to constitute a valid reply ; this demurrer was over- 
ruled and the appellant excepted. 

The issues were tried by the court without a jury, and there was a 
finding for the appellee of three hundred and thirty-nine dollars and 
eighteen cents. A motion for a new trial was overruled ; the appel- 
lant excepted ; judgment was rendered upon the verdict followed by 
this appeal. The following is the assigument of errors : 

I. The court erred in overruling the demurrer to the complaint. 
The second assignment is expressly waived by the appellant. 

III. The court erred in overruling the demurrer to the second re- 
ply to the third and fourth paragraphs of the answer. 

IV. The court erred in overruling the motion for a new trial. 

The objections made to the complaint is that, it “ contains no alle- 
gations of insurable interest with appellee or his assignor.” The com- 
plaint stated that “the appellant did insure him, the said William A. 
Duke, to the extent of $350, on his one-story frame house,” and the 
policy of insurance, which is a part of the complaint, contains the fol- 
lowing: “do insure William A. Duke * * * * * on his property 
specified as follows : $300 on his one-story frame store house * * * 
$50 on his shelving, counters, desks and scales contained in said store- 
house.” The foregoing averments sufficiently show an insurable in- 
terest in the insured at the time of the delivery of the policy. The 
Rising Sun Insurance Co. vs. Slaughter, 20 Ind., 520 ; but the com- 
plaint should allege that the assured had an insurable interest at the 
time of the loss. Also the Aurora Fire Insurance Co. vs. Johnson, 46 
Ind., 315 ; see also the forms 2 Greenleaf on co-section 404, note 1. 
Archbolds N. P., Vol. 2, p. 278. It must be proved that the assured 
had an interest at the time of the loss, for otherwise he could sustain 
no loss and would be entitled to no satisfaction and would have 
nothing to assign. Lynch vs. Dalzell, 3 Bro., P. C. 497. The com- 
plaint was clearly insufficient in failing to state that William A. Duke 
was interested in the property at the time of the loss. 
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The appellee claims that, if the averment of interest was defective, 
it was cured by the verdict ; but, as to interest at the time of the 
loss, here was not merely a defective averment, there was no aver- 
ment. Sometimes the want of a necessary averment in the com- 
plaint is cured by a verdict. Howorth vs. Scarce, 29 Ind., 278 ; 
Purdue vs. Stevenson, 54 Ind., 161. And there are many cases in 
which a defective averment in the complaint is cured by a verdict. 
Westfall vs. Stark, 24 Ind., 377; Alford vs. Baker, 53 Ind., 279 ; 
Skinner vs. Brownenburg, 18 Ind., 363 ; but in none of the cases 
above cited was there any objections to the complaint by way of de- 
murrer. Complaints have been held good after verdict, to which a 
demurrer would have been fatal. Jander vs. State, ex. rel., 50 Ind., 
539 ; Donalley vs. Hardy, 57 Ind., 393; Shaw vs. Merchants’ National 
Bank, 60 Ind., 83 ; Galvin vs. Wollen, 66 Ind., 464 ; Parker vs. Clay- 
ton, 72 Ind., 307. 

The objection in the case at bar having been taken by demurrer, 
the verdict will not cure the defect ; where there is not merely an 
imperfect statement, but no statement at all, the defect is not cured 
by a verdict, whether a demurrer were interposed or not, unless the 
omitted matter be implied in, or fairly inferable from the facts 
alleged and proved. The rule is thus stated in Gould’s Plg., ch. 10, 
sec. 22: “If the declaration omits to allege any substantive fact 
which is essential to a right of action, and which is not implied in, or 
inferrible from the finding of those which are alleged, a verdict for 
the plaintiff does not cure the defect. Thus, in assumpsit, if the 
declaration alleges no consideration, and the jury finds a verdict for 
the plaintiff, judgment must be arrested for the fact that the defend- 
ant promise furnished no legal intendment or inference that the 
promise was founded on any consideration.” So in the case at bar, 
the fact that William A. Duke, the assured, was interested in the 
property when the policy was delivered, furnishes no legal inference 
that he was also interested therein at the time of the loss. The court 
below erred in overruling the demurrer td the complaint, and the 
omission in the complaint was cured by the verdict. The complaint 
being insufficient, it becomes unnecessary to consider the errors 
assigned in the subsequent proceedings. The judgment of the 
court below ought to be reversed and the cause remanded, with in- 
structions to permit the appellee to amend his complaint. 


Per Curtam. 
It is therefore ordered by the court upon the foregoing opinion, 
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that the judgment of the court below be, and the same is hereby in 
all things, reversed at the costs of the appellee, and this cause is re- 
manded with instructions to the court below to permit the appellee 
to amend his complaint. 


COURT OF APPEALS OF NEW YORK. 


THOMAS LANDERS, Respondent, 
us. 


WATERTOWN FIRE INS. CO., Appellant.* 


The policy provided that it should be void in case of vacancy or other insur- 
ance without consent. Insured erroneously supposing the policy to have 
expired, procured another policy. 


Held, that the policy was voidable at the election of the company, but it was 
error to charge that it was void on account of vacancy, and that there was 
therefore no other insurance. 


. Anprews, J. 

The policy upon which this action is brought was issued on or 
about August 1, 1873, and contains a condition that “if the assured 
shall have, or shall hereafter make any other insurance on the prop- 
erty hereby insured not endorsed hereon, or consented to by this 
company or its authorized ayent in writing, this policy shall be void.” 
The answer avers a breach of this condition, and alleges that at the 
time the policy was issued the house insured was insured by a prior 
policy, issued to the plaintiff in the Glens Falls Insurance Company 
for $800, terminating May 1, 1874, the existence of which was not 
communicated to or known by the defendant. It was proved that 
the plaintiff in May, 1871, procured a policy of insurance on the 
* Decided October 18, 1881. 
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house in the Glens Falls Insurance Company for $800, for the term 
of three years, from May 1, 1871, not endorsed on the policy in suit 
or consented to by the defendant or its authorized agent in writing. 
The policy in the Glens Falls Company contained a condition that if 
the insured premises should become vacant and unoccupied, or the 
risk should be increased by the erection or occupation of, neighbor- 
ing buildings, or by any means whatever without the consent of the 
insurer endorsed on the pulicy it should be void. 

The answer made on the trial to the defense of prior insurance was 
that the house, after the policy in the Glens Falls Company was is- 
sued, remained vacant for several months without the consent of the 
insurer, and that the risk had been increased by the putting, by 
the defendant, into a mill near the insured premises an engine and 
boiler which increased the risk of the insured property. The va- 
cancy and the putting in of the engine and boiler was proved. The 
policy in the Glens Falls Company had not, however, been cancelled 
by the company, nor did it appear that the company knew of the 
vacancy or increase of risk. The plaintiff did not discover the pro- 
vision in the policy of the Glens Falls Company, avoiding it for these 
causes until after the fire. He procured the policy in the defend- 
ant’s company for the reason that he supposed, although errneously, 
that the term for which the policy in the Glens Falls Company was 
issued had expired or was about expiring. 

The court on the trial overruled the defense based on the prior in- 
surance on the ground that the policy in the Glens Falls Company 
had become void in consequence of the vacancy and increase of risk, 
and consequently that there was no prior insurance when the de- 
fendant’s policy was issued. In this ruling the court, we think, 
erred. 

The prior policy was valid when issued, but was avoidable by the 
company issuing it for breach of condition subsequent. But the 
company had not elected to avoid it for that reason. It was not cer- 
tain that it would have so elected if the facts had been known to it. 
In some cases it might be very inequitable for a company to take 
advantage of the breach of a condition as to vacancy or increase of 
risk to avoid a policy originally valid, although the legal right so to 
do might be unquestionable. It certainly would be competent for 
a company to waive such an objection. The first policy was voidable 
only at the election of the company. The condition was inserted for 
its benefit, but its violation did not, ipso facto, extinguish the policy. 
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The condition in the defendant’s policy was inserted to protect it 
from the hazard of over insurance, and it properly required that its 
consent should be obtained to the existence of other insurance on 
the same property. 

No question arises in this case as to the rule in case the prior pol- 
icy had been void in its inception by non-performance by the in- 
sured of a condition precedent. 

It is claimed that the defendant’s agent when the application for 
the policy in suit was made, knew of the existence of the policy in 
the Glens Falls Company. The defense of prior insurance was not 
disposed of on this point. That question may be passed upon on a 
new trial. 

The judgment should be reversed and a new trial granted, costs to 
abide event. 

All concur. 





ENGLISH CASES. 


EXPLOSION OF STEAM BOILER. 


English Court of Appeals.—Nov. 15, 1881. 


WEST INDIA AND PANAMA TELEGRAPH CO., Lumnrtep, 
vs. 


HOME AND COLONIAL MARINE INS. CO., Luwrep. 


The explosion of the boiler of a steamer is a peril insured against by a marine 
policy in the ordinary form : 

A steamer insured by a time policy became a wreck, by reason of the explosion 
of her boiler in ordinary weather under ordinary pressure of steam. The 
causa sine qua nou of the explosion was that the boiler had become from ex- 
ternal and internal corrosion by bilge water and ‘‘ scale” too thin to resist 
the steam. The corrosion might have been discovered, and in some meas- 
ure prevented by ordinary care : 

Held, aftirming the judgment of Baggallay, L. J., that though unseaworthiness 
was a causa sine qua non of the loss, the explosion was a proximate cause, 
and a peril insured against. 


Appeal of the defendants from the judgment of Baggaliay, L. J., 
in an action tried by him without a jury. 

The plaintiffs had insured the steamer Investigator with the defend- 
ants by a time policy effected on the 9th of May, 1878. The Jnvesti- 
gator was a steam vessel of 569 tons register, and had been pur- 
chased by the plaintiffs in the early part of the year 1875, for voya- 
ges on telegraphic purposes between the island of St. Thomas and 
the Continent of America. Shortly after the purchase the vessel 
was thoroughly overhauled and repaired, and her boilers and engines 
surveyed and found to be in good order and condition. 

The insurance covered the period from the 6th day of May, 1878, 
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to the 5th day of May, 1879, and was for the sum of £5,000 upon— 
tirst, the hull, stores, etc., valued at £7,500 ; secondly, the paying 
out and picking up machinery, etc., valued at £4,000; and thirdly, 
the machinery, boiler, etc., valued at £3,500 ; average payable on 
each interest separately or together. The perils insured against were 
described in the ordinary form as follows : 

* And touching the adventures and perils which the said company, 
(the defendants.) are made liable unto, or are intended to be made 
liable unto by this insurance, they are of the seas, men-of-war, fire, 
enemies, pirates, rovers, thieves, jettisons, letters of mart and coun- 
termart, surprisals, takings at sea, arrests, restraints and detainments 
of all kings, princes’ and people of what nation, condition or quality 
soever, barratry of the master and mariners, and of (sic) all other 
perils, losses and misfortunes that have or shall come to the subject- 
matter of this insurance, or any part thereof.” 

On the 8th of January, 1879, the Investigalur was lying in the port 
of St. Thomas, and her master having received orders to proceed to 
repair a break in the telegr phic cable between St. Thomas and San 
Juan, Porto Rico, weighed anchor about half past 10 on the morning 
of that day in fair weatier. After making some fifteen revolutions, 
her engines were stopped to allow of the vessel's head canting round, 
and within a few seconds of their being so stopped, the port boiler 
burst, gutting the middle of the ship and blowing up her decks. 
The wreck of the hull was ultimately sold for £250. Upon examina- 
tion it was discovered that the bursting was due to the reduction of 
the shell of the boiler from three eighths of an inch to less than one 
eighth of an inch, and that such reduction was due chiefly to the ac- 
tion of the bilge water upon its external surface, and to some, though 
to a less extent by the accumulation of sediment and dirt 1m the form 
commonly known as “ scale,” on the inside. 

This action having been brought to recover the loss sustained in 
respect of the hull and stores, Baggallay, L. J., in a trial without a 
jury, gave judgment for the plaintiffs, being of opinion that the 
bursting of the boiler was a peril insured against by the policy, and 
that such bursting was due to the negligence of those who had 
charge of it, the negligence consisting in the engineer’s not examin- 
ing tlie boiler from time to time, and in allowing it to become cor- 
roded and reduced in thickness by the action of the bilge water, 
which might and ought to have been kept down bythe pumps. Up- 
on the first point the learned judge referred to the United States 
eases of Perrin vs. Protector Ins. Co., 11 Ohio, 147, and Citizens’ In- 
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surance Co. vs. Glasgow, 9 Missouri, 407, in the former of which it 
was held that explosion is a peril insured against by any ordinary 
United States policy describing the risks insured against as “of the 
seas, fires, enemies, pirates, rovers, assailing thieves, and all other 
losses or misfortunes which shall come to the damage of the said 
steamboat, according to the true extent and the meaning of the said 
policy.” 
The defendants appealed. 


Bensamin, Q. C., and Arsutunor, for the Defendants. 


The explosion of a boiler is not one of the perils insured against. 
This is a point of the first impression. 


Cocxsurn, Ch. J. 

Without incurring such a peril, the navigation of a steamer cannot 
take place. 

Every risk remains with the owner unless it be specified in the 
policy, and a risk so incidental to navigation by steam as the explo- 
sion of a boiler ought to have been insured against by express words. 
It cannot be implied that the parties intended that it should be in- 
sured against. This loss was caused by the inherent vice of the sub- 
ject matter of the insurance, and it is well settled that underwriters 
are not liable for a loss so caused. The general rule is thus stated in 
Phillips on Insurance, 5th ed., at p. 1089. From the enumeration 
already given of the perils usually insured against, it appears that in- 
surers undertake to make indemnity only for damage arising from 
external accidents, not for that occasioned by the qualities or defects 
of the thing insured.” 

“The underwriter,” is said in Arnold on Insurance, 5th ed., pt. 3, 
ch. 1, p. 707, “ indemnifies the assured against such losses only as are 
caused by the direct and violent operation of the perils insured 
against, and not against loss by the ordinary wear and tear of the 
voyage,” the insurance being not against what must happen, but 
what may happen. It was inevitable that this boiler should explode 
in course of time, and if the defendants are to be held liable, there 
is nothing to prevent shipowners insuring steamers equipped with 
boilers utterly unfit and inadequate. 


Brert, L. J. 
If there had been no negligence, this loss would not have hap- 
pened. 
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Only the efficient cause of the loss is to be regarded. Thompson 
vs. Hopper, 1 E. B. and E., 1038, overruling 8. C.,6 E. & B., 937; 
Fawcus vs. Sarsfield, 6 E. & B., 192, and the efficient cause of the 
loss here was the thinness of the boiler, that is, the vice of the thing 
insured. The plaintiffs have not sued for the loss to the boiler itself, 

They also referred to the following authorities : Dixon vs. Sadler. 
8 M. & W., 895, affirming S. C.,5 M. & W., 405 ; Davidson vs. Burn- 
ard, Law Rep., 4 C. P., 117 ; Jackson vs. Union Marine Insurance 
Co., Law Rep., 8, C. P., 572 ; Taylor vs. Dunbar, Law Rep., 4 C. P., 
206 ; Cullen vs. Butler, 5 M. & S., 461; Boehm vs. Combe, 2M. & 
S., 172 ; Dudgeon vs. Pembroke, 2 App. Cas., 248; Patterson vs. 
Harris, 1 B. & S., 336 ; 40 L. J., (Q. B.,) 354 ; Anderson vs. Morice, 
1 App. Cas., 713. 


Couen, Q. C., and J. C. Marraew, for the Plaintiffs. 

The perils insured against comprise all perils incident to the navi- 
gation of the vessel, including those arising from the improper navi- 
gation of the vessel, which latter term comprehends improper man- 
agement of the boiler and engines. It is established by authority 
that the perils of the sea insured against and not confined to perils 


arising from the external violence of the wind or waves. Dixon vs. 
Sadler, 5 M. & W., 414; Davidson vs. Burnard, Law Rep., 4 C. P., 
117 ; and that underwriters are liable for a loss caused by a peril 
insured against, although the peril may have been brought into op- 
eration by the negligence of the crew. Busk vs. Royal Exchange As- 
surance Company, 2 B. & Ald., 73. 

The passage from Phillips on Insurance, relied on by the other 
side, applies to goods ; an attempt was made to apply the doctrine 
of that passage to a ship in Dudgeon vs. Pembroke, 2 App. Cas., 284; 
but the House of Lords refused to so to apply it. This policy is the 
ordinary form of policy by which a steamer is insured; if the 
argument for the defendants is correct, all insurances on steamers, 
that is, most modern insurances, have been for many years practi- 
cally worthlesss. In the ordinary course of business, it must be 
taken that an insurance against explosion was intended by the par- 


ties, and the common form, though an old one, must be construed 
liberally. 


Cocxsurn, Ch. J. 
It is certainly a reasonable construction of the policy that explosion 
should be insured against. 
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If explosion be included in the policy, there is nothing in the facts 
of this particular explosion to exonerate the defendants as under- 
writers. The facts show gross negligence on the part of the crew, 
which underwriters cannot set up as a defense. Dixon vs. Sadler, 8 
M. & S., 895, affirming 8S. C., 5 M. & W., 405, and even if the loss 
were attributable to wear and tear, either wholly or in part, that 
would be no answer. Dudgeon vs. Pembroke, 2 App. Cas., 284. 

They also referred to Meredith’s Emerigon, ch. XII, s. 1, p. 286 ; 
Carruthers vs. Sydebotham, 4 M. & S., 77 ; Merchants’ ‘Trading Co. 
vs. Universal Marine Insurance Co., Asp. Mar. Cas., vol. IL, p. 431 ; 
Pickup vs. Thames Marine Insurance Co., 3 Q. B. D., 594; Phillips 
vs. Barber, 5 B. & A., 161 ; Anderson vs. Morice, 1 App. Cas., 713. 

Arbuthnot, in reply, cited Blower vs. Great West Rej. Co., Law 
Rep., 7 C. P., 655. ° 

Nov. 15. The following judgments were delivered : 


Lorp Sexporng, L. C. 

The question in this case is, whether the loss by the explosion of a 
boiler was or was not covered by a time policy on the steamship Jn- 
vestigator, dated the 6th of May, 1878. The insurance was for twelve 
months from that date, in port ‘and at sea, at all times, and in all 
services, situations, and circumstances. The risks to which the ap- 
pellants, the insurers, were made liable, were described in the ordin- 
ary form “of the seas, men-of-war, fire, enemies, etc., and of all 
other perils, losses and misfortunes, that have or shall come to the 
hurt, detriment, and damage of the aforesaid subject matter of this 
insurance or any part thereof.” The ship, when about to leave the 
port of St. Thomas, on the 8th of Jan., 1879, was reduced to a wreck, 
(though not submerged or filled with water) by a sudden explosion 
of her boiler, in ordinary weather. The underwriters disputed their 
liability on two grounds: first, that such an explosion was not a peril 
insured against within the true meaning of the policy ; and, scc- 
ondly, that (assuming it to be so,) this particular explosion happened 
because the boiler was worn out, and that they were not liable for 
any loss due to that cause. Both these grounds of defense were 
overruled at the trial (without a jury) before Baggallay, L. J., and 
judgment was given for the plaintiffs, the assured. The present ap- 
peal is from that judgment. 

Assuming (as for the purpose of this decision I think it right to 
assume) that such an explosion is not, properly speaking, “a peril of 
the seas,” and that it cannot be brought within any of the other par- 
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ticular perils enumerated in the policy, the main question is whether 
it is within the general words with which the specifications of the 
risk insured against concludes, “and all other perils, losses and mis- 
fortunes,” etc. 

The principle of construction applicable to those general words in 
policies of this description was explained by Lord Ellenborough, in 
the case of Cullen vs. Butler, 5 M. & S., 461, cited during the argu- 
ment. 

“ As they must,” he said, “ be considered as introduced into the 
policy in furtherance of the objects of marine insurance, and may 
have the effect of extending a reasonable indemnity to many cases 
not distinctly covered by the special words, they are entitled to be 
considered as material and operative words, and to have the due ef- 
fect assigned to them in the construction of this instrument, and which 
will be done by allowing them to comprehend and cover other eases 
of marine damage of the like kind with those which are specially 
enumerated and occasioned by similar causes.” He proceeded to re- 
fer to an observation of Emerigon, to the effect that phrases more or 
less similar had been introduced into various continental forms of 
policies, to prevent doubts and disputes as to the extent and applica- 
tion of (what the writer described as) “the general rule that assurers 
answer for all loss and damages that happen on the sea.” It is un- 
necessary to consider whether such a description of “the general 
rule ” is not too wide, because the canon of construction leid down 
by Lord Ellenborough, if reasonably understood, is sufficient for the 
solution of the present question. In Devauz vs. I. Anson, 5 Bing. N. 
C., 519, similar general words were held by Chief Justice Tindal and 
the other judges of the Court of Common Pleas, to cover damage to 
a ship occasioned neither by wind nor water, but by the strain on 
her timbers of cables employed by workmen to remove her from her 
berth in a dry dock in which she had been placed for necessary re- 
pairs. I think it is at least as proper to hold that in the case of a 
steamship they cover damage occasioned by the explosion of the boil- 
er, in which the motive power necessary to her navigation is generat- 
ed. What the winds are to a sailing vessel, steam is to a steamer ; 
and it is as reasonable that marine insurers should bear the risks in- 
cident to a navigation by that kind of power, whether from excess of 
pressure in the boiler or from defects of safety valves, or from neg- 
lect or mismanagement, making that dangerous which otherwise would 
not be so, as that they should bear losses occasioned by excessive 
pressure of winds, and defects or mismanagement of a ship’s sails or 
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tackle. I agree, therefore, on this point with the judgment of Bag- 
gallay, L. J., and with the decision in the Supreme Court of Ohio, to 
which that learned judgejreferred, Perrin vs. Protector Insurance Co., 
11 Ohio Reports, 157. 

Upon the second point, the only material facts appear to be that, 
either through the access of bilge water throughout, or through the 
accumulation of “scale” within the boiler, certain parts of the lower 
plate of the boiler had become worn in an unusual manner and to an 
extreme degree of thinness ; that this was the cause of the inability 
of the boiler to resist a degree of steam pressure not otherwise ex- 
traordinary or improper ; and that this unusual wearing away of the 
plate might have been prevented by proper care. It is certain that 
when the policy was effected this defective condition of the boiler (in 
whatever degree it may huve then existed) was unknown to the as- 
sured. The defect was not, until several months after the date of 
the policy, sufficient to prevent the boiler from doing its usual work, 
though, being progressive, it eventually led to the explosion. 

The facts cannot, in my judgment, amount to more than what was 
assumed by the House of Lords, in Dudgeon vs. Pembroke, 2 App. 
Cas., 284, viz., that the ship was unseaworthy, and that such unsea- 
worthiness (unknown at the date of the policy to the assured) was 
the casa sine qua nn of the loss. That was a case on a time policy 
like the present, and the House decided that the assured, on these 
assumptions, were entitled to recover. That decision binds us. So 
far as negligence on the part of those who ought to have examined 
and attended to the state of the boiler may be an element in the pre- 
sent case, the same authority as well as Dixon vs. Sadler, 8 M. & W. 
895, affirming S. C., 5 M. & W., 405, shows that it is immaterial. 

The appeal must be dismissed with costs. 

The Lord Chief Justice of England agrees with this conclusion ; 
and, though he is not responsible for my words, I understand him 
also to agree in the substance of the reasons which I have given. 


Brett, L. J. 

This case has been practically argued twice, and upon both occas- 
ions with remarkable force on both sides. To me, personally, it has 
been a case of the greatest difficulty, but in the result I have come to 
the same conclusion as the Lord Chancellor and the Lord Chief Jus- 
tice of England. 

The first question is, whether an explosion by steam is one of the 
perils insured against in an ordinary English policy like this. It 
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was urged on the one side that it is not, on the ground that no peril 
is insured against in such a policy unless it rises from causes external 
to the ship. On the other side, it was said that such a policy covers 
every loss which may happen at sea, by a fortuitous acccident, or 
even by the negligence of the captain and crew. The one contention 
seems to me far too narrow, and the other, I think, as at present ad- 
vised, to be too large. An English policy is to be construed accord- 
ing to the same rules of construction which are applied by English 
courts to the construction of every other mercantile instrument. Each 
term in the policy, and each phrase in the policy, is prima facie to 
be construed not as if it stood alone, but according to its ordinary 
meaning. Where there are particular terms followed by a general 
phrase, that phrase is to be construed ‘not as if it stood alone, but 
with regard to the policy in which itis inserted at the end of the par- 
ticular terms. The argument, which was urged in favor of the ne- 
cessity of the peril being caused by something external to the ship, 
seems to me to be fallaciously founded upon the interpretation, or 
suggested interpretation, of the first terms merely, i. e., “ perils of 
the sea.” In defining what losses are included in that term, some 
judges have used the words “ external force ” of the wind or waves. 
To me, however, with great deference, the word “ external,” when 
used with regard to a loss caused by the sea or by the elements, 
seems to be surplusage. It is difficult to see how there can be any 
injury by reason of the sea itself or of the elements, including light- 
ning, which could arise within the ship. The term “perils of the 
sea” has been determined by decisions, which we are not at liberty 
to overrule, to extend only to cover losses caused by sea damage, or 
by the violence of the elements, and not to embrace all losses hap- 
pening at sea. Therefore we are not to say that this peril was with- 
in the term “ perils of the sea.” But that is not the only term in the 
policy. New terms have been introduced from time to time, although 
the last general phrase in the list has been inserted in all policies 
from the very first. Amongst the new particular terms which were 
from time to time introduced, I believe that “fire” was one. But 
whether this be so or not, it seems to me that every time you intro- 
duce a new particular term you may alter the effect of the general 
phrase at the end, because I think it has been decided that the gen- 
eral phrase at the end does at least comprise all perils not of the 
same kind as those which are specifically enumerated, but of the like 
kind. Every time, therefore, you introduce a new particular term, 
you introduce into the general phrase all losses or perils which are 
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like to that new term, although they are not of a like kind to the 
perils before described. 

I cannot at present accede to the view that under the general 
phrase you may include all losses which may happen during a voy- 
age by a fortuitous accident. I think that in Cullen vs. Butler, 5 M. 
& S., 461, Lord Ellenborough distinctly stated that the general 
phrase could not be made so large, but must, in an English policy, 
be confined to perils of the like kind with those enumerated. It is 
necessary, in considering decisions at law, always to exercise the im- 
agination to a certain extent, to imagine cases which may happen. 
I can myself imagine many cases which would come within the defi- 
nition of losses which happen at sea by a fortuitous accident, but to 
my mind would not be recoverable either under the particular terms 
or the general phrase of an ordinary English policy. Suppose, for 
instance, that there were an insurance on casks of spirits, and by 
negligence of the crew, (which would be a fortuitous accident,) or 
by some accident happening on board the ship itself, one or more of 
the casks were staved, and the spirits lost. I can see nothing in the 
ordinary English policy which could cover such a loss. Suppose, 
again, a ship were to sail from the West Indies with a perishable 
cargo, and the captain and crew were so prostrated by disease that 
the ship could not proceed on her voyage, and by reason of the de- 
lay so caused, the perishable articles perished. There is, it seems to 
me, nothing in an English policy which would cover such a loss. 
Therefore I should be unable at present to agree to the large difini- 
tion contended for. 

The Lord Chief Justice suggested a definition which, coming from 
him, of course required great consideration ; he suggested that the 
general phrase would cover all those things, without exposure to the 
risks of which navigation cannot take place. If it were necessary to 
define so far, I should be unable to agree to so large a definition, 
which would cover the two cases which I have imagined. I think 
that Lord Ellenborough, one of the greatest masters of this head of 
law who ever administered justice in England, put a limitation in 
Cullen vs. Butler, 5M. & S., 461, and I think that Lord Tenterden 
did the same, both admitting the limitation to other perils not of 
the same kind, but of the like kind with one of those enumerated, 
The passage cited from Emerigon was in all probability correct as to 
many foreign policies, and correct with regard to the general view of 
underwriters at the time at which he wrote, but it is not applicable 
to an ordinary English policy, except so far as it may show that 
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subject to the limitations of Lord Ellenborough and Lord Tenter- 
den, you may give the general phrase as large a construction as you 
reasonably can. 

Now unless the word “ fire” had been one of the particular terms 
in this policy, I could not have seen that the loss by explosion was 
like any other of the perils which are enumerated. It has given me 
considerable difficulty to bring my mind even to suppose that this 
loss is so far like a loss by fire as to enable us to say that it comes 
within the general words ; but on consideration I think that there is 
sufficient similarity. An explosion by gas very often ends in fire, and 
a fire under the deck of a ship very often leads to that which is very 
like on explosion, whether by rarefying the air or by some other 
process, the result is that the deck is blown up. There is a sufficient 
similarity between a fire and an explosion by steam to enable us to 
give a large construction to the general phrase. I think, therefore, 
upon the construction of the policy that a loss by steam explosion is 
a loss insured against. 

The next point in the case is, that assuming a loss by explosion to 
be within the policy, yet the luss cannot be alleged as against the 
underwriters for other reasons. It was first said that the loss was 
caused by the infirmity of the boiler, and that the boiler was a part 
of the subject-matter insured. 1t becomes necessary therefore for a 
moment to consider what is the actual loss in respect of which 
these assured are endeavoring to recover. They have, as it seems 
to me rightly, not claimed a loss in respect of the boiler itself, be- 
cause if all that had happened had been a discovery of the state of 
the boiler without any actual explosion, they could not have recov- 
ered for the cost of the repair. 

What they seek to recover, therefore, is the damage sustained to 
the ship, not by reason of the infirmity of the boiler, but by reason 
of the explosion. This damage would not have happened withcut the 
introduction of steam into the boiler, although such introduction did 
not necessarily cause it, and it seems to me that the explosion was 
the proximate cause of loss and the only cause to be considered in 
insurance law. 

But it was alleged that the explosion was caused by the infirmity 
of the boiler resulting from the negligence of the crew. This argu- 
ment contains the two propositions, that although the proximate 
cause of loss is by a peril insured against, yet, if that proximate 
cause is the result of either the negligence of the crew, or of the un- 
seaworthiness of the ship or a part of it, so that without such neg- 
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ligence and without such unseaworthiness, the causa proxima would 
not have happened, that is a defense for underwriters. With regard 
to negligence, this has been so frequently overruled that I need not 
further allude to it. With regard to unseaworthiness, Lord Black- 
burn, J., in trying Dudgeon vs. Pembroke, Law Rep., 9 Q. B., at p. 
591, left questions to the jury, which if answered in a particular way 
would have raised the point. The jury did not answer the questions 
as he anticipated they would, but the case was argued, even up to 
the House of Lords, upon the hypothesis that the jury had answered 
those questions. The point, therefore, was distinctly raised, and in 
the result there is to my mind a clear decision of the House of Lords 
that the proposition is untenable, and that though the proximate 
cause of loss, being a cause within the policy, is the result of the un- 
seaworthiness of the subject-matter insured or part of it, to the ex- 
tent that the proximate cause of the loss would not have occurred, 
but for the unseaworthiness, nevertheless that is no answer, and only 
the proximate cause is to be considered. 

But it was further argued that this loss was the result of mere 
wear and tear. Now, as the loss affected nearly the whole of the 
ship, even if the boiler had become disabled to the extent it was by 
mere wear and tear, I should have thought that Dudgeon vs. Pem- 
broke, 2 App. Cas., 284, decides that wear and tear cannot be taken 
into consideration. but it is not necessary to determine that point, 
because I think it is clear beyond all doubt, upon the evidence, that 
the damage to this boiler was not mere wear and tear, but that the 
infirmity of the boiler was hastened either by negligence, want of at- 
tention or by inadvertent want of attention. For these reasons I 
agree entirely with the judgment which has been given by my lord. 

Judgment affirmed. 
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ACCIDENTAL INJURY. 


Queen’s Bench Division. 


LAWRENCE 
vs. 


ACCIDENT INSURANCE COMPANY, Limrrep.* 


By a policy of insurance the defendants agreed to pay to the representatives of 
L. £1,000 if ‘‘ the insured shall sustain any personal injury caused by acci- 
dental and external violence within the meaning of this policy and the con- 
ditions hereto, and the direct effects of such injuries shall occasion his 
death.” * * 

The policy also provided that ‘this policy insures payment only in case of in- 
juries accidentally occurring from material and external cause operating upon 
the person of the insured where such accidental injury is the direct and sole 
cause of death to the insured, * * butit does not insure in case of death 
arising from fits, * * or any disease whatsoever arising before, or at the 
time, or following such acccidental injury (whether consequent upon such 
accidental injury or not, and whether causing such death or disability di- 
rectly or jointly with such accidental injury.” 

While the policy was in force, and while L. was standing on a railway plat- 
form, he was seized with a fit, and, falling on to the line, was instantly 
killed by a locomotive engine which was passing at the time. 

In an action brought by his administrator on the policy : 

Held, that the death was caused by an accidental injury within the meaning of 
the policy, to which the proviso did not apply. 

« 
Winspear vs. Accident Insurance Company, Limited, 43 L. T. Rep. 

N. S., 459; 6 Q. B. Div. 42, followed. 

Special case stated by order of a master, of which the following 
are the material facts : 

The action was brought by the administrator of James Lawrence, 
deceased, to recover £1,000, being the full amount of a policy of in- 
surance against accidental injury, effected on the 10th February, 


1873, by the deceased, with the defendant company. 


* Decision rendered June, 1881, From London Law Times. 
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The policy in question proceeded, so far as material, as follows : 

Now, therefore, this policy witnesseth that the said Acccident In- 
surance Company, Limited, doth hereby agree that if at any time be- 
fore the expiration of one year from the date of this policy, or if at 
any time hereafter during his life, while the insured shall at the ex- 
piration of each year from the date when this policy is renewable 
pay the premium above specified, or any increased or decreased pre- 
mium agreed to be received by the directors in consequence of 
change of occupation or otherwise, the said insured shall sustain any 
personal injury caused by accidental and external violence, within 
the meaning of this policy and the conditions hereto, and the direct 
effect of such injuries shall occasion his death within three calendar 
months from the happening thereof, then the funds and property of 
the company shall be subject to pay the full sum hereby assured, (be- 
ing the sum of £1,000,) to the legal representatives of the insured 
within three calendar months after proof of such death satisfactorily 
to the directors of the said company shall be furnished. 

The policy, also, (among other things,) contained the following pro- 
viso : 

Provided always that this policy insures payment only in case of 
injuries accidentally occurring from material and external cause op- 
erating upon the person of the insured, where such accidental injury 
is the direct and sole cause of death to the insured or disability to 
follow his avocations, but it does not insure in case of death or disa- 
bility arising from fits or rheumatism, gout, hernia, erysipelas, or 
any disease whatsoever arising before or at the time or following 
such accidental injury, (whether consequent upon such accidental 
injury or not, and whether causing such death or disabilit;; directly 
or jointly with such accidental injury.) 

While the policy was still in force, namely, on the 26th February, 
1879, the insured, being at a railway station, was taken suddenly ill 
and fell forward, in a fit, off the platform on to the railway, and a loco- 
motive engine, with empty carriages, which was at that moment go- 
ing through the station, passed over the neck and body of the in- 
sured, and instantly killed him. The falling forward of the insured 
off the platform was in consequence of his being seized with a fit or 
sudden illness, and but for such fit or illness he would not have suf- 
fered injury or death, as before mentioned. 

The question for the opinion of the court was, whether the death 
of thé insured, happening under those circumstances, was caused in 
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such a manner as to entitle the plaintiff, as administrator of the in- 
sured, to payment of the sum assured by the policy. 


Hors, Q. C., (with him Pirr Lewis,) for the Plaintiff. 

This case is governed by the decision in Winspear vs. Accident 
Insurance Company, 6 Q. B. Div., 42 ; 43 L. T. Rep. N.S., 459. The 
finding here is that the deceased had a fit and fell off the platform 
on to the rail, and was killed by an engine which was passing at 
that moment along the railway. (He was stopped by the court.) 


FAINSFORD Bruce, for the Defendants. 

The policy here differs from that in Winspear’s case, although the 
facts are substantially the same. The general scope of these policies 
is to insure against accident, and not necessarily against death. It 
is not death, but accident, that makes the policy operative ; it is, 
therefore, necessary to look, not at the cause of death, but at the 
cause of injury. 


Wituiams, J. 

This is a stronger case than Winspear’s case, for here the the sole 
cause of death was being killed by the engine. 

The cause of death was an accident arising from the fit. The risk 
arising from death caused by disease is not within the intention of 
the policy. The moment there is an injury the policy becomes oper- 
ative, whether death takes place or not. There was no such words 
as “sole cause of death” in Winspear’s case, and this policy cannot 
be construed as if there were no such words in it. He also referred 
to Ionides vs. Universal Marine Insurance Company, 8 L. T. Rep N. 
S., 705 ; 14 C. B. N.S., 259 ; 32 L. J., 170 C. P.; Smith vs. A: cident 
Insurance Company, 22 L. T. Rep. N. S., 860; L. Rep., 5 Ex., 302 ; 
39 L. J., 211, Ex.; Sinclair vs. Maratime Passenger’s Insurance Com- 
pany, 4 L. T. Rep. N. S., 15; 30 L. J3., 77 Q. B.; Filton vs. Acci- 
dental Death Insurance Company, 17 C. B. N. S., 122; 34 L. J., 28 
C. P.; Reynolds vs. Acccidental Insurance Company, 22 L. T. Rep. 
N. S., 120. 


Hort, Q. C. 
The real question here is, what was the “sole cause of death,” and 
on the finding in the special case, it was the engine passing over the 
neck of the deceased. 
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Denman, J. 

I must say that during the argument I had considerable doubt as 
to the true meaning of this clause, and I am not even now sure that, 
but for Winspear’s case I should not be of opinion that the defend- 
ants were protected by the clause. I think, however, that the legiti- 
mate effect of that decision is to make the clause plain ; and if that 
decision be correct, the facts in this case do not constitute a defense 
so as to prevent the plaintiff from recovering in this action. The 
facts are these}: The deceased, while standing on a railway platform, 
was suddenly seized with a fit, which caused him to fall off the plat- 
form on to the line, and a locomotive engine, which at that moment 
was going through the station, passed over his neck and body, and 
instantly killed him. Now, the immediate cause is not at all to be 
disputed, for if the deceased had not been on the platform, and had 
not been seized with a fit, he would not have fallen on to the line and 
been killed ; and in that sense the fit may be said to have occasioned 
his death. 

The question here is, whether the fit was one of the several events 
which occasioned his death, or, whether it was, within the meaning 
of this proviso, a thing which would prevent the policy from attach- 
ing. In Winspear’s case, where a man was fording a stream, was 
seized with a fit and fell into it and was drowned whilst suffering 
from the fit, it was decided that the fit was not the cause of death 
within the meaning of the pohey. That case, although not quite 
identical, is very like the present one. 

The policy here is somewhat different to the policy in that case, 
and the words which appeared to me to be strongly in favor of the 
defendants in this case are, “Causing such death or disability, di- 
rectly or jointly with such accidental injury.” If the words had sim- 
ply been that “this policy shall not attach in cases where death was 
caused by an accident jointly with the fit,’ I should have thought 
that it was a case in which the defendants would have had a de- 
fense to this action. But these words are in a parenthesis, and are 
put in to explain the class of cases in which the three previous 
lines of the proviso will apply, that is where disease is one of the 
things which has caused the death itself, directly or jointly with the 
accidental injury. The words “arising from fits * * or any dis- 
ease whatsoever,” which are defining words, have received a judi- 
cial interpretation in Winspear’s case, and, so far as that part of the 
present case is concerned, are identical with those in Winspear’s 
case, where it was held that the death arose not from the fit, but 
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from the drowning. So here the death arose from the accident of 
the engine passing over the man and so destroying him, and not 
from the fit having caused him to fall on to the rail. I think the 
present case is governed by the case in the Court of Appeal, and 
the plaintiff is entitled to our judgment. 


Wittrams, J. 

Tam also clearly of opinion that the plaintiff is entitled to re- 
cover in this action, and I desire to put my decision upon principle, 
and not upon the cases which have been quoted. Now, the question 
here is whether, upon the true construction of this proviso, this is 
a case of death arising from a fit. It seems to me that the first 
maxim of Lord Bacon is directly in point, in which fit is said that 
“it were infinite for the law to judge the causes of causes, and their 
impulsions one of another ; therefore, it contenteth itself with the 
immediate cause, and judgeth of acts by that without looking to any 
further degree.” Applying that maxim to the words of this proviso, 
we must look to the immediate and proximate cause of death, and 
that would be the injury caused by the engine passing over the de- 
ceased. I think that the true meaning of this proviso is that if the 
death arose from a fit, then the company would not be liable, but it 
is essential to that construction that it must be made out that the 
fit was the immediate and proximate cause of death. I put my de- 
cision upon the broad ground that death in this case did not arise 
from the fit, but from that which happened afterwards, and the plain- 
tiff is therefore entitled to our judgment. 

Judgment for the plaintiff. 





